
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F907876 (07/24/09)

LEE SUMMERVILLE, EMPLOYEE  CLAIMANT

PRESBYTERIAN VILLAGE, SELF-INSURED EMPLOYER                      RESPONDENT

RISK MANAGEMENT RESOURCES, TPA         RESPONDENT

OPINION FILED JANUARY 4, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on December 30,
2009, at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON, Attorney at Law, Little Rock,
Arkansas.

Respondent represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On November 16, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Lee Summerville, Andrew Moody, Billy Teague, Jeff Morris, and John

Tieperman, coupled with medical reports and other documents comprise the record in this claim.
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DISCUSSION

Lee Summerville, the claimant, with a date of birth of December 21, 1973, is a high school

graduate with additional vocational training as heating and air condition technician certification. 

The claimant commenced his employment with respondent on or about December 3, 2007, when

executed a document acknowledging receipt of the handbook of respondent.  In his employment

with respondent claimant performed heating and air condition maintenance as well as general

maintenance duties.

There is no evidence in the record to reflect that the claimant experienced physical

limitations or restrictions in the discharge of his employment duties prior to Friday, July 24, 2009. 

Further, there is no evidence in the record to reflect that the claimant experienced difficulties or

complaints with his abdominal region or hernias  prior to July 24, 2009. 

On Friday, July 24, 2009, the claimant was lifting a air conditioner weighing two hundred

plus (200+) pounds when experienced a sharp pain in his right side causing him to drop the unit. 

The credible testimony in the record reflects that Andrew Moody and Jeff Morris, the claimant’s

acting supervisor, were present at the time of the claimant’s lifting incident.  Further, Billy

Teague, another employee of respondent, arrived during the discussion among the claimant, Mr.

Moody and Mr. Morris about the claimant’s abdominal pain and discomfort growing out of the

incident.  The claimant made an audible sound at the onset of his pain while lifting the air

condition which resulted in him dropping it.  The credible testimony further reflects that the

claimant was admonished by Mr. Moody, in the presence of Mr. Morris, that should the site of his

pain in his abdomen swell it was probably a hernia and he should seek medical treatment. 

The evidence preponderates that the claimant’s acting supervisor, Jeff Morris, was present
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at the time of the incident and participated in the hernia discussion.  Mr. Morris, who was acting

as the supervisor in the maintenance department during the pertinent time period, continued to

perform his regular duties as Housekeeping Supervisor.  Following the hernia discussion with the

claimant and Mr. Moody, Mr. Morris left the maintenance shop and did not return before the 4:30

p.m. conclusion of the shift.

The testimony of the claimant reflects that after the incident of experiencing the sharp pain

lifting the air conditioner he did not lift any more air conditioners.  The testimony reflects that the

incident occurred between in the afternoon, between 1:00 and 2:00 p.m., on Friday, July 24,

2009.  The claimant credibly testified that while he remained at work he spend the balance of the

shift sitting in the maintenance shop and did not perform any further physical work.  

The testimony of Andrew Moody and Billy Teague corroborates that of the claimant

regarding the occurrence of the July 24, 2009, incident and the identity of the individuals that

were present during some or all of the occurrence.  Further, Jeff Morris, the claimant’s acting

supervisor, does not dispute the testimony of the claimant, Mr. Moody or Mr. Teague regarding

the events which services as the basis for the present claim.  

The claimant testified that after arriving home from work on July 24, 2009, he observed a

small lump in his lower abdominal area as the site of the earlier pain.  The claimant’s testimony

reflects that he did telephone work after arriving home and discovering the knot in the hernial

region.  The claimant also relayed that he would be seeing a doctor on Monday, July 27, 2009.

There is credible evidence in the record to reflect that John Tieperman, the CEO of

respondent, received information that the claimant had sustained a work-related injury prior to

Monday, July 27, 2009.  Mr. Tieperman acknowledged that had the report of the claimant’s injury
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not been associated with work-relatedness he would not have inquired of Mr. Jeff Morris if he

was aware of same.  Following his contact with Mr. Tieperman, Mr. Morris contacted the

claimant who relayed that the doctor had confirmed the presence of a hernia.  

While the claimant acknowledged that he relayed a history of his complaints to doctor at

the time of his July 27, 2009, visit to St. Vincent Health Family Clinic, the testified that he did not

tell them where the injury occurred.  Claimant specifically denies telling medical provider at the

time of his Monday, July 27, 2009, visit that the swelling in the abdominal region on the right side

had been present for several months.  At the time of the July 27, 2009, clinic visit, the claimant

was diagnosed with a right inguinal hernia and referred to Dr. Tirado for surgery. (CX. #1, p. 1).

The medical in the record reflects that the claimant was seen at Tirado Clinic on August 4,

2009, pursuant to the above referral.  The August 4, 2009, report of Dr.  Emilio Tirado regarding

the claimant reflects a chief complaint of right groin hernia.  The report further reflects, in

pertinent part:

HISTORY OF PRESENT ILLNESS: The patient is a 35 year old
male seen for evaluation of right groin hernia.  Patient is a lot of heavy
lifting at work, and recently noted pain and a bulge in the right groin.
No past history of hernias. (CX. #1, p. 3).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 24, 2009, the employment relationship existed between the claimant and 
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the respondent when the claimant earned wages sufficient to entitle him workers’ compensation

benefits at the rate of $428.00/$321.00, for temporary total/permanent partial disability.

3. On July 24, 2007, the claimant sustained an injury, in the form of a right groin 

hernia, arising out of and within the course of his employment, which rendered him temporarily

totally disabled for the period September 11, 2009, through September 28, 2009.

4. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s July 24, 2009, compensable hernia injury.

5. The respondent has controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant asserts that he sustained an injury, in the form of a hernia, within the course

and scope of his employment which required medical treatment and rendered him totally

incapacitated from engaging in gainful employment for a period of time.  Claimant seeks

corresponding temporary total and medical benefits as well as controverted attorney fees. 

Respondent has controverted this claim in its entirety.  Further, respondent contents that notice of

the claimant’s asserted injury was not provided until July 27, 2009.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.  

Compensability

In the instant claim, claimant asserts entitlement to workers’ compensation benefits, both

medical and indemnity, as a result of a specific work-related incident.   Specifically, claimant

maintains that he sustained a hernia while lifting a air conditioner unit weight in excess of two



6

(200) hundred pounds while within the course and scope of his employment.  Ark. Code Ann.

§11-9-523, Compensation for disability - - Hernia, provides, in pertinent part:

(a) In all cases of claims for hernia, it shall be shown to the 
satisfaction of the Workers’ Compensation Commission:
(1) That the occurrence of the hernia immediately followed
as a result of sudden effort, severe strain, or the application of 
force to the abdominal wall;
(2) That there was severe pain in the hernial region;
(3) That the pain caused the employee to cease work 
immediately;
(4) That notice of the occurrence was given to the employer
within forty-eight (48) hours thereafter; and
(5) That the physical distress following the occurrence of the
hernia was such as to require the attendance of a licensed physician
within seventy-two (72) hours after the occurrence. 

The statute further provides that in every case it shall be the duty of the employer “forthwith” to

provide the necessary and proper medical, surgical, and hospital care and attention.

In the instant claim, the evidence preponderates that the occurrence of the claimant’s

hernia followed as the result of severe strain in lifting a two hundred plus (200 +) pound air

conditioner within the course and scope of his employment.  The credible testimony in the record

reflects that the incident was witnessed by Andrew Moody and Jeff Morris, the claimant’s acting

supervisor, and the discussion regarding the ramification of the lifting and pain in the right groin

area was partially witnessed by Billy Teague.  Further, there is no evidence in the record to reflect

that the claimant experienced similar symptoms or complaints prior to the Friday, July 24, 2009,

air conditioner lifting incident.  

The evidence further preponderates that the claimant experienced severe pain in the

hernial region following the lifting incident.  The claimant cried out as he experienced the severe

pain in the hernial region when the dropped the air conditioner.  Further, the evidence
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preponderates that the pain caused the claimant to ceased work immediately.  Not only did the

claimant discontinue lifting the air conditioners, the credible testimony reflects that while he

remained at work until the conclusion of his shift at 4:30 p.m., he limited his activities to sitting in

the maintenance shop until the shift ended.

Further, the evidence disclosed that upon arriving home and discovering the swelling in

the hernial region, the claimant telephone respondent-employer to report the work-related

complaint.  Respondent-employer had notice of the claimant’s injury through the presence of his

acting supervisor, Jeff Morris, at the time of the occurrence.  Further, the evidence preponderates

that the claimant satisfied the forty-eight (48) hours requirement of the statute when the telephone

respondent-employer over the weekend to report the swelling and suspicion of a hernia with

intent to seek medical treatment on Monday morning.  Finally, the evidence preponderates that

the claimant was seen by a physician on Monday, July 27, 2009, within the seventy-two (72)

hours called for in the statute.  Accordingly, the credible evidence in the record preponderates

that the claimant sustained a compensable hernia for which respondent is liable for temporary total

disability and medical benefits.

The evidence disclosed that the claimant was provided work within his physical

restrictions following his diagnosed hernia until he underwent surgery on September 11, 2009; 

thereafter, the claimant within his healing period, and totally incapacitated from engaging in

gainful employment until September 28, 2009.  The respondent was aware that the claimant was

asserting that his hernia was work-related when he filed the cost of the surgery with his health

care carrier.  While the healthcare carrier paid some of the expenses growing out of the claimant’s

hernia repair surgery, the claimant remained responsible to the deductible and sums not paid by
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the healthcare carrier.  

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the weekly rate of $428.00, for the period commencing September 11, 2009 and

continuing through September 28, 2009, as a result of the July 24, 2009, compensable hernia. 

Said sums accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonably necessary hospital,

medical, nursing, and other apparatus expenses, to include medical related travel, growing out of

and in connection with the treatment of the claimant’s compensable July 24, 2009, hernia.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  


