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STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On December 7, 2009, a pre-hearing conference was

conducted in this claim from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Shawn D. Suiter, the claimant; Bridget Avery, Peggy Holmes, and

Jeremy Arledge, coupled with medical reports and other documents along with DVDs comprise
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the record in this claim.

DISCUSSION

Shawn D. Suiter, the claimant, with a date of birth of April 25, 1974, is a high school

graduate with seven hours of college courses toward an associate degree in business.  Prior to her

employment by respondent claimant worked at Roll Coater in Armorel, Arkansas, as a warehouse

crane operator from June 2007 until December 2008.  Claimant commenced her employment with

respondent-employer on January 13, 2009, as a cashier and later became an assistant manager in

May 2009.  

The testimony in the record reflects that in February 2008, the claimant was diagnosed

with a right L4-5 herniation.  The claimant underwent surgery under the care of Dr. John

Campbell, a Jonesboro neurosurgeon, for the afore in March 2008.  Although not certain of the

etiology of the herniated disk the testimony of the claimant reflects that she experienced pain in

the back and radiating down her right leg in connection with same. Claimant maintains that

following her release by Dr. Campbell in June 2008, she had no further problems with her back

nor did she display any residual symptoms or physical limitations.

The testimony of the claimant reflects that she applied for employment with respondent-

employer online and completed the employment application online.  Claimant asserts that her

failure to respond to questions on the application regarding physical limitations was the product of

an oversight and not a deliberate attempt to withhold information or to mislead the employer. 

The evidence in the record reflects that the claimant successfully discharged her employment

duties with respondent-employer from the date she initiated same until July 2009.   

The claimant commenced her shift at 4:00 a.m. and ended same at 11:00 a.m. or 12:00
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p.m.  Respondent-employer opened for business at 4:30 p.m.  The evidence reflects that only one

(1) employee was on duty from the time the store opened at 4:30 a.m. until 10:00 a.m. or 11:00

a.m., at which time the other employee/cashier arrived.  The evidence discloses that there was a

period of overlap when two (2) employees were present during the afore.  During the period of

time when only one employee was present the policy of respondent-employer mandated that the

employee remain within the sales enclosure.  Once the new cashier arrived, the employee going

off duty could attend to matters of closing out the cash drawer and  restocking.  Respondent-

employer has in place a video surveillance which monitors specific areas of the premise to include

the cooler.  

The claimant asserts that she sustained an injury within the course and scope of her

employment on July 2, 2009.  In explaining the mechanics of her injury, claimant testified that

when her shift ended she went in the cooler to rotate the stock.  Claimant maintains that while

performing the afore she reached above her head to grab a case of water and that she had to twist

and turn due to the lack of space in the cooler.  Claimant asserts that as she performed the afore

movement she experienced a sharp pain in the right lower side of her back with a pulling

sensation.  Claimant testified that the incident occurred between 11:00 a.m. and 12:00 p.m., which

was after the other cashier arrived..

The claimant maintains that she decided to rotate the old stock because respondent was

expecting a truck with more stock due to the approaching 4th of July holiday.  The claimant

testified that when she returned to the booth after rotating the stock she relayed to the cashier,

“Oh, that hurt”.  Claimant did not report the incident to supervisory personnel on the date of its

occurrence.  The claimant testified that she was not scheduled to work on July 3, 2009, and that
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she did not engage in any activity, but rather just “laid around.”    

The testimony of the claimant reflects that she was not scheduled to work on July 4, 2009;

however, at approximately 2:00 a.m. she received a telephone call to come in to work.  The

claimant testified that while she continued working for respondent until August 25, 2009, she

limited her physical exertion as well as activities of bending, lifting, and standing.  Claimant

testified that on July 5, 2009, she experienced severe back pain and was unable to get out of bed

without assistance.  Claimant maintains that when her acting supervisor, Todd Strower,

commented on her restricted movements, she informed him that she had hurt her back in the

cooler.  The evidence in the record reflects that Mr. Strower’s last day in the Blytheville store of

respondent was on or about July 5, 2009, at which time he was transferred to another store.

The claimant served as acting manager for the Blytheville store of respondent-employer

following Mr. Strower’s departure until mid July 2009, when Mr. Jeremy Arledge arrived as store

manager.  Claimant asserts that while she remained symptomatic she attributed her back

complaints to a pulled muscle for which she took ibuprofen. Claimant denied that she sustained an

additional injury following the July 2, 2009, incident.  The testimony of the claimant reflects that

she was unaware that in order to complete an incident/accident report she had to go online to do

so.  

Claimant testified that as her level of pain and discomfort progressively worsened, she

sought medical treatment from her physician, Dr. John Campbell, on July 29, 2009.  The

testimony of the claimant reflects that the Monday [July 27, 2009] prior to July 29, 2009, she

asked Mr. Arledge to complete the accident form.  Claimant testified that the report was not

completed until the Saturday, August 1, 2009, following her July 29, 2009, appointment with Dr.
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Campbell.  Claimant’s testimony reflects that at the time of her July 29, 2009, appointment with

Dr. Campbell, arrangements were made for her to undergo an MRI scan.  Claimant cancelled the

MRI scan when she was informed by Mr. Arledge that she would have to be seen by the

designated provider of respondents.

The evidence in the record reflects that in reporting her back injury as work-related to Mr.

Arledge, the claimant relayed that the injury occurred on July 2, 2009, while rotating stock in the

cooler.  On Saturday, August 1, 2009, after informing Mr. Arledge of the need to complete an

accident report in connection with her work-related back injury, the claimant was informed the

District Manager, Peggy Holmes, would have to be contacted.  The claimant left the premises of

respondent after her discussion with Mr. Arledge and went home.  The claimant returned to the

store once Ms. Holmes arrived and the necessary forms were completed.  The claimant also

furnished a written statement of the July 2, 2009, injury.  

The claimant testified that an appointment was scheduled by respondents with their

designated medical provider, Dr. Michael Lack, in Jonesboro.  The claimant was seen by Dr. Lack

at Occupational Health Partners, and ,following his physical examination of her, referred for an

MRI scan.  After obtaining the results of the MRI scan, the claimant was referred by Dr. Lack to

Dr. Campbell.  

The claimant ultimately underwent surgery under the care of Dr. Campbell on December

8, 2009.  Claimant’s last visit with Dr. Campbell was January 6, 2010, and she is next scheduled

to be seen by him on March 8, 2010.  Claimant describes her current symptoms as pain at a level

of 3-4 out of 10, with spasms in her back.

Ms. Bridget Avery testified that she was employed by respondent-employer as a cashier
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from March/April 2009 through August/September 2009.  Ms. Avery left the employment of

respondent for a better paying job.   The testimony of Ms. Avery reflects that on occasions her

shift and that of the claimant overlapped while employed by respondent-employer.  Ms. Avery’s

shift ranged from 11:00 a.m./12:00 p.m. to 5:00 p.m./6:00 p.m.  Ms. Avery testified regarding her

observation of the claimant on July 5, 2009, and noted the inability of same to bend or stand

comfortably.  Ms. Avery testified that the claimant relayed that she had hurt herself in the cooler.

The testimony of Jeremy Arledge reflects that he commenced his employment with

respondents on May 25, 2009.  On July 13, 2009, Mr. Arledge commenced his duties as manager

of the Blytheville store of respondent-employer.  Mr. Arledge testified that within a couple of

weeks of being in the Blytheville store noticed the claimant leaning and standing on one foot.  Mr.

Arledge testified that the claimant relayed that she had hurt herself in the cooler.  Mr. Arledge

maintains that the afore conversation was in passing and did not prompt him to inquire if the

claimant wanted medical treatment or an accident report completed.  

Mr. Arledge testified that on August 1, 2009, there was a request for the completion of an

accident report and the necessary workers’ compensation forms made by the claimant.  Mr.

Arledge offered that at the time of the request the claimant had either been to the doctor or was

scheduled to go to the doctor.  Mr. Arledge acknowledged that he had never completed an

accident report prior to that time.  As a consequence of the afore he informed the claimant that he

needed to contact the District Manager, Peggy Holmes.  The testimony in the record reflects that

Ms. Holmes spoke with the claimant over the telephone before proceeding to the Blytheville

store.  In the interim, Mr. Arledge had the claimant to write a statement about the accident.  Mr.

Arledge noted that the claimant was certain that the date of her injury was July 2, 2009. 
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While awaiting the arrival of Ms. Holmes, Mr. Arledge reviewed the video surveillance of

the store covering the time period of the claimant’s reported accident, July 2, 2009, between 8:15

a.m. and 11:18 p.m.  The testimony in the record reflects that among the surveillance cameras in

the store there is one which includes a view of the cooler door.  Further, the credible testimony in

the record reflects that access to the cooler can only be gained from one entry point which is

monitored by the surveillance camera.  Mr. Arledge’s testimony reflects that he viewed the video

surveillance of July 2, 2009, several times covering the time that the claimant reported she

sustained her injury and did not see where the claimant entered the cooler.

The testimony of Ms. Peggy Holmes reflects that she has been employed by respondent-

employer for ten (10) years.  Ms. Holmes is the district manager of respondent-employer with

supervisory responsibility for stores including the one where the claimant was employed.  Both

Ms. Holmes and Mr. Arledge testified that respondent-employer has in place a posting regarding

workers’ compensation coverage on the premises.  Ms. Holmes testified that she first received

notice of the claimant’s injury on Saturday, August 1, 2009, when she received the telephone call

from the store manager, Mr. Jeremy Arledge.  Ms. Holmes spoke with the claimant on the

telephone and in person, after arriving at the Blytheville store.  Ms. Holmes reviewed and

retrieved  the video surveillance of the time period reported by the claimant as encompassing the

time of her accident.  Ms.  Holmes testified that her review of the video surveillance failed to

reflect that the claimant entered the cooler on July 2, 2009.

       The record reflects the presence of claimant’s medical records predating her

employment with respondents.  As noted above, the claimant testified that she had undergone

surgery on March 11, 2008, under the care of Dr. John Campbell, a Jonesboro neurosurgeon, for
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a previous herniated disc.  The record reflects the presence of the claimant’s medical records of

July 28, 200, while under the care of Dr. John Williams for treatment of a back strain and pain in

side at her right hip.  The claimant was again seen by Dr. Williams on August 1, 2000, with

recurrent low back pain and pain to the right knee. (RX #1, p. 1-2).

The medical evidence reflects that on June 8, 2006, the claimant was seen at the NRA

Clinic in Blytheville.  The report reflects that the claimant had complaints of “hurting in lower

back to the left of spine pain radiates around to left hip”.  The report reflects an impression of

musculoskeletal spasm of lumbar spine and muscle strain. (RX. #1, p. 3).

The medical record of the claimant reflects that she was seen by Dr. S.R. Cullom on

February 4, 2008, with severe low back pain, and no history of an injury.  The clinic note of the

afore visit also reflects an entry of bilateral leg numbness.  When seen in follow-up by Dr. Cullom

on February 6, 2008, the claimant was referred for lumbar MRI which disclosed several  annular

tears, central disc protrusion, and mild spinal stenosis. (RX. #1,p. 4-7).  

The claimant was referred by Dr. Cullom to Dr. John Campbell.  The February 22, 2008,

report of Dr. Campbell regarding his contact with the claimant reflects diagnoses of right L5

radiculitis, right L4-5 disk herniation, and L3-4 disk bulge.  The report further reflects, in

pertinent part:

PRESENTING SYMPTOMS AND PROBLEM: This is a 33-year-old
woman, otherwise healthy, started having back pain about three weeks
ago.  She had been at the sports show at the ASU Convocation Center
and apparently reached out to grab something and started having some
back pain.  Over the next couple of days progressed to having pain going
down the right buttock and led and now has numbness and tingling down
to the right foot with pain and discomfort.  She sometimes feels like she
stumbles when she walks.  No bowel or bladder incontinence.  No left
leg symptoms.  No previous history of lumbar spine surgery.  Dr. Cullom
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called me a couple of days ago to see if we could get her worked into
the office and I gladly worked her in for today’s clinic.

*       *       *

ASSESSMENT/PLAN: Patient with a degenerative disk disease at the
three lower levels in the lumbar spine, but most significantly a right
L4-5 disk extrusion, probably responsible for the majority of her right
leg symptoms.  I have given her some treatment options at this point.
One option is to continue non-surgical treatments and try pain medication
and continued rest.  Another option she could consider if she could not
tolerate the pain or develops any neurologic symptoms wold be to go 
ahead with lumbar diskectomy at the right L4-5 level.  I have offered
this to her if she would like to proceed. .     .    .   She wants to think 
this over and will come see me back here next week and let me know
how she would like to proceed.  Until then she can continue her current
pain medications. (RX. #1, p. 8-9).

The claimant returned to Dr. Campbell on February 29, 2008, and requested to proceed with the 

surgical option offered during the previous visit. (RX. #1, p. 10).  On March 11, 2008, the 

claimant was admitted to St. Bernards Medical Center and underwent a right L5 laminotomy, 

partial right L4 medial facetectomy and right L4-5 discectomy under the care of Dr. Campbell. 

(RX #1, p. 11-13).   

The claimant was seen in follow-up to the afore surgery on April 9, 2008.  The office note 

relative to the visit reflects, in pertinent part:  

ASSESSMENT/PLAN: Doing well about a month out from right L4-5
diskectomy.  She can gradually increase activities, but I have cautioned
her about lifting over 15 to 20 pounds.  I am going to keep hr off of work
for another six weeks.  I think that if there is another line of work she 
could do that wold not be strenuous that might be of benefit to her.
(RX. #1, p. 14).

The record reflects that the claimant was seen by Dr. Campbell on July 29, 2009.  The 

clinic note relative to the visit reflects, in pertinent part:
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DIAGNOSIS:
1)   Possible recurrent L4-5 disk herniation.

PRESENTING SYMPTOMS AND PROBLEM: Shawn Suiter is a 
35-year-old woman, who we took to the OR about 18 months ago for
a right L4-5 disk herniation.  She had good improvement in her 
symptoms and was able to go back to work.  She is now about a month
out a from repeat injury when she was working in a cooler at a gas station
lifting up some heavy beverages and twisted and felt pain in her back
and since then she has had a lot of pain in her right hip going down in 
the right leg.  She has not yet had a repeat MRI.  She apparently reported
this injury to her supervisor at work.  Otherwise, she has been in good
health.

PHYSICAL EXAM:   On exam today she is walking with a little bit of
a limp favoring the right leg.  Her straight leg raise testing, however, is
negative.  She generates 5/5 strength in both lower extremities.  Sensory
exam is intact.  Reflexes are intact and symmetric.

ASSESSMENT/PLAN: Patient with recurrent pain now in the right leg.
This is somewhat suspicious for recurrent disk herniation at the L4-5
level.  The recommendation is for MRI of lumbar spine with and without
contrast and followup thereafter.  I have prescribed Robaxin 750 mg by 
mouth up to every eight hours as need for muscle spasms with #60 
dispensed and no refills. (CX. #1, p.6).

On August 4, 2009, the claimant was evaluated by respondents’ designated medical 

provider, Dr. Michael D. Lack.  The clinic note relative to the afore visit reflects, in pertinent 

part:  

Date of Injury:   07/02/2009
Time of injury:   11:00am
Injury: injured lower back on rt. side.  4/10 pain scale.  Patient states
back hurts worse in mornings when she first gets up and about 5 or 6
pm after she’s been up on feet all day.  Patient states she saw Dr. Campbell
for this injury and was given Methocarbonol 750 MG.

Explanation of injury in patient’s own words:
I was stocking the cooler and rotating the beverages when I reached up
above my head to get something off shelf when I hurt my back.  I think
I did a twist and turn that caused the pain.
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ASSESSMENT/PLANS:
DOCTOR’S REPORT: Pt has worked for Murphy Express in 
Blytheville.  She injured her back on July 2 while stocking the cooler.
She felt a “pinch” in hr back.  She though she just pulled a muscle.
She has continued to work.  She has taken ibuprofen and flexeril.
She got some relief.  She has used no ice or heat.

Pt is not having much pain.  “She thinks she is use of the pain.”  Pain
radiates from her back to the ankle.

Pt has no problems with her bowels or bladder.  Pt has numbness and
tingling into the leg.  Pt saw Dr. Campbell and was scheduled for an
MRI.  Pt has had prior surgery to her back.

Pt has been in good health previously, takes no regular medications and
has no allergies.

Pt is able to stand on her heels and toes.  There is no motor or sensory
deficit.  She has good lateral flexion left and right.  Scar from old surgery.
Reflexes normal at the knee and ankle. (CX. #1, p. 9-10).

Dr. Lack obtained approval for an MRL which disclosed a large herniated disc.  A clinic note of 

August 12, 2009, reflects that Dr. Lack referred the claimant to a neurosurgeon. (CX. #1, p. 20).  

A September 10, 2009, entry in the clinic notes of Dr. Lack reflects that respondents were 

denying the claimant’s claim. (CX. #1,p. 21).

A September 9, 2009, office note of Dr. Campbell reflects that the claimant was again 

seen at Jonesboro Neurosurgery Clinic pursuant to a referral of Dr. Cullom.  The clinic note 

further reflects:

PRESENTING SYMPTOM AND PROBLEM:   Shawn Suiter is a 
pleasant 35-year-old woman who we took to the OR 18 months ago
for L4-5 disk herniation and she had good improvement in her symptoms
and was able to go back to work.  Now she is about three months out 
from a repeat injury when she was working at a cooler at a gas station
called Murray Oil and was lifting up some heavy beverages and twisted
and felt pain in her back and since then has had pain going down the 
right hip and leg.  I sent her for a repeat MRI of her lumbar spine and 
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this was carried out on 08/06/09 with and without contrast.  I have had
a chance to review this study with the patient.  She does have, what appears
to be, a recurrent disk herniation at the right L4-5 level that is fairly large
and is impinging upon the right L5 nerve root.  On the T1 weighted 
images this appears to be a free fragment.  There is some mild stenosis 
seen at L3-4.  There are multiple levels of facet joint arthropathy seen from
L2 down to S.  I have had a chance to show these films to Ms Suiter today.

ASSESSMENT/PLAN: I have offered her re-do surgery, if she so desires, 
for a right L4-5 diskectomy.  I have explained that the underlying problem
is L4-5 disk degeneration.  She wants to hold off on surgical intervention
at this point because of financial reasons.  She apparently has lost her job
now and she says that the Worker’s Comp carrier is refusing to cover this
as a work related injury.  I have recommended that she contact the State 
Medicaid office to try to obtain some insurance.  I am glad to take her to
the OR anytime she would so desire.  I have offered physical therapy and she
declines this as well.  I will see her back here in four weeks.  I have taken
her out of work for four weeks as well. (CX #1, p. 23).

The claimant was again seen by Dr. Campbell on October 12, 2009, with her status unchanged.  

(CX. #1, p. 24).

The medical in the record reflects that on December 8, 2009, the claimant was admitted 

to St. Bernards Medical Center under the care of Dr. Campbell and underwent a surgical 

procedure in the form of a redo right L4-5 discectomy and resection of epidural cicatrix. (RX. #1, 

p. 15-17).

The record reflects the presence of the application form that the claimant completed in

pursuant of her employment with respondent-employer.  The application was completed on-line,

however does not reflect the date it was completed.  The application reflects that an entire section

so same, under the heading “Resume” was not answered by the claimant. (RX#2, p. 1-5).  

The time clock records reflect that the claimant’s work hours of July 2, 2009, from

4:05:34 AM to 11:15:38 AM.  Previous to the afore, claimant worked on June 30, 2009, however
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not on July 1, 2009. (RX. #2, p. 7).  In a handwritten statement of August 1, 2009, the claimant

provided a description of the mechanics of her injury:

On July 2, 2009, I , Shawn Suiter, was stocking the cooler and
rotating beverage at the end of my shift, when I reached up to grab the 
Natural Spring water from the top shelve and stock it when I felt a sharp
pain in my back.  I finished rotating beverage and straightening the cooler
and went back in and counted my drawer down.  Told cashier, Bridget,
what I did in cooler.  I was off the next day and I just laid around the
house.  The pain has gone from my back and down my leg.  I have seen
the Safety videos.  That cooler was packed with beverage due to getting
ready for the holiday weekend.  It was hard to move around in.  Still in 
pain. (RX. #2, p. 8).

The record reflects the presence of a Form AR-C, Claim for Compensation, which was

signed by the claimant on September 25, 2009, identifying the date of injury as July 2, 2009, as

well as the mechanics of the injury occurring in the cooler. (RX. #2, p. 9).  On July 23, 2009, the

claimant applied for unemployment compensation benefits.  The parties have submitted records of

the claimant’s earnings through August 2009, inclusive of the July 2, 2009, reported injury date.

(RX. #4)(JX #1).  

Finally, respondents have submitted video surveillance of the cooler area during the period

that the claimant maintains she entered same when she sustained the July 2, 2009, injury to her

neck.  The afore does not reflect the claimant entering the cooler at any time. (RX #3) (RX #5).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence, video

surveillance DVDs, application of the appropriate statutory provisions and applicable case law, I

make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 2, 2009, the employment relationship existed among the parties when the 

claimant earned an average weekly wage of $313.00, which generates compensation benefit rates

of $209.00/$157.00, for temporary total/permanent partial disability.

3. On July 2, 2009, the claimant did not sustain an injury arising out of and in the 

course of her employment with respondents.

CONCLUSIONS

The claimant maintains that while within the course and scope of her employment with

respondents she suffered an injury to her neck which required medical treatment and rendered her

temporarily totally incapacitated for a period of time.  The claimant seeks corresponding medical

and temporary total disability benefits as well as controverted attorney fees.  Respondents have

controverted the compensability of this claim.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

In the instant claim, claimant asserts the occurrence of a specific incident as the basis for

her present claim for workers’ compensation benefits.  Specifically, the claimant, who commenced

her employment with respondent on January 13, 2009, maintains that while lifting a case of water

in the cooler, she suffered the injury to her low back which resulted in her total incapacitation on

August 26, 2009, and subsequent surgery in December 2009.

Ark. Code Ann. §11-9-102 (4)(A) (Repl. 2002), sets forth the definition of a
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“compensable injury”:

(i)   An accidental injury causing internal or external physical 
harm to the body .   .   .  arising out of and in the course of 
employment and which requires medical services or results in
disability or death.  An injury is “accidental” only if it is caused
by a specific incident and is identifiable by time and place of 
occurrence [.]

The compensable injury must be established by medical evidence supported by objective findings. 

Ark. Code Ann. §11-9-102 (4)(D).  Objective findings are those findings which cannot come

under the voluntary control of the patient. Ark. Code Ann. §11-9-102 (16) (a) (i).

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing condition are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  A pre-existing disease or

infirmity does not disqualify a claim if the employment aggravated, accelerated, or combined with

the disease or infirmity to produce the disability for which compensation is sought.  St. Vincent

Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).

In the instant claim, the evidence discloses that the claimant had previously experienced a

lumbar herniated disc which resulted in March 11, 2008, surgical procedures in the form of a right

L4 laminotomy, partial right L4 medial facetectomy and right L4-5 discectomy.  The February 4,

2008, clinic notes of Dr. S.R. Cullom, regarding the claimant’s visit of the same date with “severe

back pain” reflects no history of an injury.  When later seen by Dr. John Campbell on February 22,

2008, pursuant to a referral of Dr. Cullom, the office notes reflect that the claimant had worked at

ASU Convocation Center and “apparently reached out to grab something” and thereafter started

having back pain.  The claimant testified that she was not certain how she hurt her back in 2008,



16

which resulted in the March 11, 2008, surgery, however relayed that it was not work-related.

The claimant maintains that she sustained her injury on July 2, 2009, while lifting a case of

water as she restocked the cooler.  In light of the claimant’s prior injury and resulting surgery,

along with the symptoms she experienced leading up to the March 11, 2008, surgery, the

assertion that she thought she had pulled a muscle while purportedly moving a case of water in

the cooler lacks credibility.  The claimant presented testimony of her worsening symptoms

following the July 2, 2009, occurrence, however she did not take specific actions to report a

work-related injury, insist that an incident/accident report be completed by supervisory personnel,

or seek medical treatment.  The claimant’s testimony reflects that on July 5, 2009, she responded

to remarks about the way she was walking made by Todd Stroder, the store manager, that she had

hurt her back in the cooler.   Nevertheless she did not request that an accident/incident report of

the injury be completed.

In her August 1, 2009, written statement, which was prepared in connection with the

August 1, 2009, reporting of an injury to Jeremy Arledge, the new store manager, and Peggy

Holmes, the district manager, the claimant wrote that she told Bridget Avery, the cashier, about

hurting her back while rotating the beverage following the occurrence on July 2, 2009.  The time

clock records reflect that on July 2, 2009, the claimant commenced work at 4:05:34 AM and

clocked out at 11:15:38 AM.  The claimant did work on July 3, 2009.  The claimant worked on

July 4, 2009.  Bridget Avery did not work on July 2, 2009 or on July 4, 2009.  Ms. Avery testified

that she learned of the claimant’s injury on July 5, 2009.  Further, the testimony of Ms. Avery

reflects that when she arrived for work, only the claimant was present.  Ms. Avery had no

recollection of Mr. Stroder being present at the store on July 5, 2009.
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The credible testimony in the record reflects that the claimant had ample opportunity to

report her injury to Ms. Holmes, the district manger, between July 2, 2009, and July 27, 2009. 

Jeremy Arledge commenced his employment with respondent-employer on May 25, 2009, and

assigned to the Blytheville store of respondent on July 13, 2009, as store manager.  The credible

evidence discloses that Mr. Arledge became aware of the claimant’s back complaint

approximately two (2) weeks into his work at the store.  The accident report was completed on

Saturday, August 1, 2009.  At the time of the afore, the claimant identified the date of the

occurrence of her injury as July 2, 2009.  Video surveillance of the cooler area during the time

period identified by the claimant as the point in time the injury occurred failed to disclose the

claimant entering the cooler as asserted.  

While it is not a prerequisite to compensability that the claimant identify the precise date

upon which an accidental injury occurred, the claimant must prove that the occurrence of the

injury is capable of being identified.  Edens v. Superior Marble & Glass, 364 Ark. 487, 58

S.W.3d 369 (2001).  A claimant’s inability to specify the date may be considered in weighing the

credibility of the evidence.   

In the instant claim, the claimant has failed to prove by a preponderance of the credible

evidence that she sustained an injury to her back within the course and scope of her employment

on July 2, 2009.  As noted above, the claimant has previously suffered a herniated disc, which

produced symptoms and resulted in surgery, and, as such, was sufficiently familiar with the

symptoms.  The video surveillance does not demonstrate that the claimant entered the cooler on

July 2, 2009, during the time period that she maintains the injury was sustained.  While the

claimant’s prior injury and surgery may have made her more susceptible to a recurrent herniated
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disc, there is no credible evidence in the record to reflect that the diagnosed recurrent right L4-5

disc herniation was the product of a work-related injury in the employment of respondents.  This

claim is respectfully denied and dismissed.

Shippers Defense

Respondents asserts that because the claimant misrepresented her physical condition in

order to procure employment, she is barred from recovery of workers’ compensation benefits

under Shippers Transport of Georgia v. Stepp, 265 Ark. 365, 578 S.W.2d 232 (1979).  Pursuant

to the Shippers defense, a claimant’s false representation regarding her physical condition in

procuring employment will bar the claimant from obtaining benefits if the employer shows that the

employee knowingly and wilfully made a false representation of her physical condition; the

employer relied on the false representation, which reliance was a substantial factor in the

employment; and there was a casual connection between the false representation and the injury.

While it is not disputed that the claimant previously underwent surgery relative to a

lumbar herniated disc and that she failed to disclosed the same on the employment application of

respondent, there is no credible evidence in the record to reflect that respondents relied on the

omission and that the reliance was a substantial factor in the employment.  The claimant testified

that she inadvertently overlooked the questions on the application addressing any physical

limitations.  Indeed, the section of the application, “Resume” does not contain any responses from

the claimant.  More telling, and evidence on non-reliance by respondent on the responses, is the

sub-heading of the section “Job-Related Questions & Knockout Questions”.  The application

clearly reflects what the appropriate response should be to each of the questions and the entry to

the question was “not answered”.  It strains logic to assert that reliance was had on the



19

application and responses provided by the applicant when the question is characterized as a

“knockout question,”  an appropriate answer provided, an application plainly reflects “not

answered.”  Despite the afore the claimant was nevertheless employed by respondents on January

13, 2009.  The respondents have failed to demonstrate reliance on the responses or lack thereof

provided by the claimant on the employment application such that the claim for workers’

compensation benefits would be barred.  

As noted above, the claimant has failed to sustain her burden of proof by a preponderance

of the credible evidence that she sustained an injury arising out of and in the course of her

employment with respondents on July 2, 2009.  This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

_______________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    

     


