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STATEMENT OF THE CASE

On April 28, 2010, the above captioned claim came on for a hearing in

Texarkana, Arkansas, to determine whether the claimant sustained a

compensable injury within the meaning of the Arkansas workers’ compensation

laws. 

A prehearing conference was conducted in this matter on January 12,

2010, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was introduced into the record, without objection, as

“Commission’s Exhibit 1,” subject to any modifications made at the full hearing.

At the full hearing, the parties stipulated to the following:
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1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
relevant times between November 3, 1999, and March 3,
2009.

3) The clamant’s applicable compensation rates are $522.00 per
week for temporary total disability and $392.00 per week for
permanent partial disability.

4) All issues related to permanency are reserved.

5) The claimant drew Accident and Sickness pay from
respondents from March 23, 2009, through June 14, 2009, at
$400.00 per week.

6) The claimant was terminated on November 18, 2009, and has
been drawing unemployment benefits at the rate of $313.00
per week since that date.

7) Should indemnity benefits be awarded for the time periods
the claimant drew Accident and Sickness pay or
unemployment benefits, respondents are entitled to an offset
pursuant to Ark. Code Ann. §11-9-411.

At the full hearing the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable gradual onset back
injury which manifested itself on or about April 25, 2008, or, in the
alternative, whether the claimant sustained a compensable specific
incident back injury on April 25, 2008.

2) Whether the claimant’s March 3, 2009, was a separate
compensable back injury by specific incident or whether the March
3, 2009, incident was a compensable consequence of her alleged
April 25, 2008, compensable back injury.

3) Whether the claimant is entitled to temporary total disability benefits
for the following periods: beginning May 30, 2008, through May 9,
2008; May 12, 2008, to May 30, 2008; June 3, 2008, through July 7,
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2008; July 28, 2008, through July 29, 2008; August 5, 2008, to
October 17, 2008; November 5, 2008, to November 10, 2008;
December 1, 2008; December 11th through December 22, 2008;
January 2, 2009, through January 8, 2009; March 22, 2009, through
June 14, 2009; June 17th through June 19, 2009; and from
November 18, 2009, date of termination, to a date yet to be
determined.

4) Whether the medical treatment the claimant has received from on
or about May 1, 2008, through the present has been reasonable,
necessary, and related to her compensable injury and is therefore
respondents’ responsibility.

5) Whether the claimant is entitled to additional medical care
associated with her continuing symptoms.

6) Attorney’s fees.

At the full hearing, the claimant contended the following:

1) The claimant contends that she has sustained compensable injuries
to her back as a result of her work-related activities at Cooper Tire.
In this regard, claimant contends that she sustained a compensable
injury to her back on or about April 25, 2008, and/or also contends
that due to her long history of employment with Cooper Tire and the
strenuous nature of her work over time, she has injured her back
such that respondents should be ordered to pay for her care and
treatment.  Additionally, and/or alternatively, claimant contends that
she sustained either a recurrence and/or aggravation incident such
that it would be treated in and of itself as a new injury on or about
March 3, 2009, when she attempted to return to work on a full-duty
basis again building tires and developed increasing pain and
symptoms.

2) The claimant contends that she is entitled to temporary total and/or
temporary partial disability benefits for all periods of time in which
she missed work as a result of her compensable injuries from May
1, 2008, until reaching maximum medical improvement.

3) The claimant reserves the issue of wage-loss disability at this time.
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4) Attorney’s fees as provided by law.

At the full hearing, the respondents contended the claimant could not meet

the statutory burden of proving that treatment of the claimant’s low back is

reasonable and necessary treatment for any injury the claimant sustained in

respondents’ employ on either of the alleged injuries, namely, April 25, 2008, or

March 3, 2009.   That the “major cause” of any need for medical treatment to the

claimant’s low back, or any period or degree of disability claimant has or allegedly

has experienced or may experience is not any compensable injury sustained in

the employment of the respondent, but instead was one or more intervening and

superseding causes and/or the natural progression of claimant’s existing

conditions.  Respondents contend that in the event any benefits are determined

payable by the respondent, respondent is entitled to a credit under Ark. Code

Ann. §11-9-411.

DISCUSSION

The claimant, born February 25, 1978, began working at Cooper Tire on

or about November 30, 1999.  The claimant testified that prior to going to work

at Cooper Tire, she never had any back problems.  The claimant testified that

when she started working for Cooper Tire, she worked as a Tow Motor Worker.

Later, the claimant changed jobs within Cooper Tire and started working as a

First Stage Tire Builder.  The claimant testified as follows regarding her duties as
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a First Stage Tire Builder:

Q.     If you would, describe for us or explain to us what a First Stage Tire
Builder is.

A     That is the first process in building a tire in what they call a carcass.
I was responsible for putting these materials together to make the carcass
of a tire, not the full tire but the carcass of a tire.

Q     The raw materials you’re referring to?

A     Yes.

Q     What did that entail in terms of the process of putting together this
carcass?

A     It depends on what type of tire you’re building.  You have a liner ply,
a first ply, a second ply, and all of these components go into a machine.
It feeds through a machine and they’re separated by trays, and you put on
set down on a drum, push a pedal, that drum spins, lift that tray up...

Q     When you say pulling, what are you pulling off the tray?

A     You’re pulling material that feeds through the machine, you’re pulling
that material out of the machine onto a drum.

Q     Does that require some physical exertion?

A     Yes.

Q     How much physical exertion are you talking about?

A     It depends on what kind of tire you’re building.  If you’ve got a light
passenger tire, it may not call for that much exertion.  You could have a
truck tire, and it calls for more exertion because of the heaviness of the
material.

Q     In terms of when you’re pulling it, I guess, the lighter the material it’s
easier to pull...

A     Yes.
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Q     ... and the heavier is harder to pull?

A     Yes.

Q     Can you kind of help us understand in the way of the weight, if you’re
having to pull it towards you, how much weight is it like on the light pull
versus the heavy pull, something that you can give us a weight?

A     Maybe five or ten pounds.

Q     On the light?

A     On the light, uh huh.

Q     What about the heavy?

A     You’re looking at probably fifteen, twenty.  (Trp.21-22)

The claimant testified that while performing her job duties as a First Stage

Tire Builder, on April 25, 2008, she experienced back pain.  The claimant testified

that at that time, she attributed the back pain to her menstrual cycle.  The

claimant testified that she completed her shift with continued pain and ultimately

went to Dr. Harry Olivella on May 1, 2008.  Dr. Olivella’s May 1, 2008, report

shows  that  the  claimant  presented  with  low  back  pain  and  spasms.   (Cl.

Ex.1, p.50)  Dr. Olivella prescribed the claimant Celebrex and Zanaflex and

returned the claimant to work with restrictions.  The medical records show that

the claimant next treated with Dr. McCann on May 9, 2008, for back pain.  (Cl.

Ex. 1, pp.56) In May of 2008, the claimant also treated with Dr. David Williams,

at Collom & Carney Clinic for continued back pain.  Dr. Williams treated the

claimant and ultimately released her to work with restrictions.  Dr. Williams also
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ordered an MRI of the lumbar spine which was conducted on June 9, 2008.  The

claimant’s MRI of the lumbar spine on June 9, 2008, showed mild degenerative

disease at the L4-5 and L5-S1 levels.  (Cl.Ex.1, p.72)

Following her MRI, the claimant continued to treat with Dr. Williams at the

Collom & Carney Clinic and underwent physical therapy at Christus St. Michael

Hospital.  The claimant was also treating with Dr. Theresa Fontenot and Dr.

Michael Clevenger.  Dr. Clevenger recommended the claimant undergo a CT

myelogram of the lumbar spine which was conducted on August 22, 2008.  The

lumbar myelogram/CT lumbar spine report stated, in part:

AT THE L1-2 LEVEL, THERE IS A PROMINENT RIGHT
ANTEROLATERAL EXTRA-DURAL DEFECT UPON THECAL SAC.
NERVE ROOT IS AMPUTATED.  AXIAL IMAGES SHOW A LARGE
RIGHT LATERAL DISC PROTRUSION.  NO SPINAL STENOSIS, NOR
LATERAL RECESS STENOSIS.  (Cl. Ex. 1, p.127-128)

Dr. Clevenger, in his August 26, 2008, report stated that:

Surprisingly, the patient’s MRI scan performed in June did not show this
large L1-2 disc.  (Cl. Ex.1, p.134)

The Christus St. Michael medical report of September 4, 2008, shows that

the claimant had a ruptured disc at L1 level and needed surgery.  (Cl. Ex. l,

pp.141-146)  

Even those there was a surgical recommendation noted in the Christus St.

Michael Health System report found at Claimant’s Ex. 1, p.142, as far back as

September, 2008, the claimant was not given surgery and instead underwent a
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series of injections and conservative treatment, all while attempting to perform

her job duties.

With the surgical recommendation and still undergoing injections and other

treatment, the claimant again attempted to work and on March 3, 2009, when she

stated she aggravated her back condition again.  (Tr.p.66, lines 21-25; p.67, lines

1-3)

The claimant testified following the March 3, 2009, aggravation, she went

back to Dr. Fontenot who recommended she see neurosurgeon, Reza Shahim.

Dr. Shahim recommended another MRI and then recommended surgery.  Dr.

Shahim’s pre-operative diagnosis was foraminal disc herniation at L1-2 right and

disc herniation stenosis at L4-5 right.  Dr. Shahim performed surgery on the

claimant’s back on March 24, 2009.  Dr. Shahim’s operative report dated March

24, 2009, states that Dr. Shahim did the following operative procedures:

1) Lumbar decompression L4, L5.

2) Lumbar discectomy at L4-5 right.

3) Interpretation of localizing fluorscopy.

4) Lumber transforaminal discectomy at L1-L2, separate incision.

5) Interpretation of localizing fluroscop.

6) Operating microscoy. (Jt.pps, 228-132)

The claimant testified that following her surgery with Dr. Shahim, she

received some benefit after a period of time still had some back problems.  Dr.
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Shahim then put the claimant on Neurontin and Lyricia.  The claimant testified

that the medication seemed to help her problems and ultimately went back to

work about a month after her surgery.  The claimant testified that she want back

to work on light-duty, but could not make it through the whole night of the shift.

The claimant reported to the emergency room on June 17, 2009, with continued

complaints of back pain.  With continued complaints of back problems, Dr.

Shahim tried the claimant on additional medications, physical therapy, and

ordered another MRI of the claimant’s back on August 31, 2009.  After the MRI,

Dr. Shahim recommended more epidural steroid injections and physical therapy.

Still with continued back problems, the claimant went back to Dr. Shahim

who recommended a myelogram to see if there was something missing on the

MRI.  The claimant underwent a myelogram on November 20, 2009, and was

terminated from her employment on November 18, 2009.  The claimant testified

that she was not able to go back to Dr. Shahim to talk with him about the results

of the myelogram; however, through deposition, the claimant testified that her

understanding was that Dr. Shahim would offer more injections, physical therapy

or possibly additional surgery.  The claimant testified that she feared additional

surgeries, but would undergo more surgery if she could get back to where she

was prior to working for Cooper Tire.

ADJUDICATION   

When a claimant requests benefits for an injury characterized by gradual
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onset, Ark. Code Ann. §11-9-102(4)(A)(ii) controls, defining “compensable injury”

as follows:

“An injury causing internal or external physical harm to the body and
arising out of and in the course of employment if it is not caused by a
specific incident or is not identifiable by time and place of occurrence, if the
injury is:

     (b)    A back or neck injury which is not caused by a specific incident or
which is not identifiable by time and place of occurrence....”

A claimant seeking benefits for a gradual onset injury must prove, by a

preponderance of the evidence, that (1) the injury arose out of and in the course

of her employment; (2) the injury caused internal or external physical harm to the

body that required medical services or resulted in disability or death; and (3) the

injury was the major cause of the disability or need for treatment.  Ark. Code Ann.

§11-9-102(E)(ii).  In addition, objective medical evidence is necessary to

establish the existence and extent of an injury, but it is not essential to establish

the causal relationship between the injury and the job.  Walmart Stores, Inc. v.

Van Wagoner, 337 Ark. 443, 990 S.W.2d 522 (1999).

Having reviewed the facts in this case, and having applied them to the

relevant sections of the Workers’ Compensation Act, I find that the claimant has

proven, by a preponderance of the evidence, that she sustained a compensable

gradual onset back injury while in the respondents’ employ.  First, I find that the

claimant’s back condition is verified by objective medical findings.  The claimant’s

lumbar MRI of March 18, 2009, found at Claimant’s Exhibit 1, pages 221 and
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222, and the report from neurosurgeon Dr. Reza Shahim found at Claimant’s

Exhibit 1, pages 223 and 224, clearly show the claimant has had a disc herniation

at the L1-2 level on the right side and disc herniation at L4-5 on the right side.

Dr. Shahim performed surgery on the claimant on March 24, 2009, showing that

the claimant’s condition required medical services.

The claimant must prove, by a preponderance of the evidence, that her

injury arose from her employment.  The claimant testified extensively about the

type of work she did as a First Stage Tire Builder with Cooper Tire.  The claimant

also testified that prior to going to work for Cooper Tire in 1999, she never had

any back problems.  One could argue claimant’s problems are related to

degenerative disc disease; however, MRIs prior to March 18, 2009, clearly show

the claimant did not have any disc herniation as the result of her degenerative

disc disease.  At the very least, it is clear that the claimant’s work with Cooper

Tire aggravated any degenerative disease problems the claimant had in her

spine which resulted in the gradual onset compensable back injury.  All medical

records contained herein clearly show that at all times the claimant was having

back problems, she was employed by Cooper Tire.  The evidence shows that the

strenuous moving and lifting required by the claimant with her duties at Cooper

Tire were substantially more than any previous work she had done.  Further, prior

to going for work for Cooper Tire, the claimant never had any back problems.

In reviewing the medical records contained in the record and the claimant’s
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employment history, I have no doubt that her job related activities with Cooper

Tire are the major cause of her present disability and need for treatment.  The

medical records show that the claimant had minor back problems prior to 2008;

however, those problems subsided.  As the claimant continued to work for

Cooper Tire between 2003 and 2008, it is clear her back gradually became worse

which required more treatment.  Even after April 25, 2008, the claimant continued

to attempt her job duties and as a result, the claimant’s back gradually became

worse and surgery was necessary.  The claimant continues to have back

problems and Dr. Shahim has indicated more treatment options are available for

the claimant.  However, respondents have controverted the claim and have been

a factor in the claimant’s delay in receiving treatment.

I find the claimant has proven, by a preponderance of the evidence, that

she sustained a compensable gradual onset back injury while in the respondents’

employ.  Since I have found the claimant sustained a compensable gradual onset

injury while in the respondents’ employ, the alternative issues of whether the

claimant sustained compensable specific incident back injuries on April 25, 2008,

and/or March 3, 2009, become moot.  I specifically find that anything related to

the claimant’s back in 2009 was merely a compensable consequence of her

compensable gradual onset back injury.

An employer must promptly provide for an injured employee such medical

treatment as may be reasonable and necessary in connection with the injury
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received by the employee.  Ark. Code Ann. §11-9-508(a).  The employer takes

an employee as he finds him.  Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72

S.W.3d 560 (2002).  As stated, even if the claimant had degenerative disc

problems, the respondents must take the claimant as they found her and are,

therefore, responsible for any compensable aggravation and all medical

treatment associated with such an aggravation.  I have found that the claimant

sustained a gradual onset back injury while in the respondents’ employ and after

reviewing all evidence contained in the record, I find that the claimant has proven,

by a preponderance of the evidence, that all the medical treatment contained in

the record herein related to the claimant’s back has been reasonable, necessary,

and related to the claimant’s compensable gradual onset back injury.  Therefore,

respondent is directed to pay for said medical treatment pursuant to Rule 099.30,

including, but not limited to the surgery conducted by Dr. Shahim and any

additional treatment Dr. Shahim deems necessary for the claimant’s back.

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period

in which she suffers a total incapacity to earn wages.  Arkansas State Highway

& Transportation Department v. Beshears, 272 Ark. 244, 613 S.W.2d 392 (1981).

The healing period ends when the underlying condition causing the disability has

become stable and nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc., v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).
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The claimant has alleged the following dates of entitlement to temporary

total disability benefits:

May 30, 2008, through May 9, 2008; May 12, 2008, to May 30, 2008; June
3, 2008, through July 7, 2008; July 28, 2008, through July 29, 2008;
August 5, 2008, to October 17, 2008; November 5, 2008, to November 10,
2008; December 1, 2008; December 11th through December 22, 2008;
January 2, 2009, through January 8, 2009; March 22, 2009, through June
14, 2009; June 17th through June 19, 2009; and from November 18, 2009,
date of termination, to a date yet to be determined.

Clearly, the claimant’s healing period has not ended.  The claimant had surgery,

and since the surgery, Dr. Shahim conducted a myelogram to determine the

claimant’s continuing problems and Dr. Shahim has additional recommendations

of treatment for the claimant.  The only issue remaining is whether the claimant

suffered a total incapacity to earn wages during the period of requested

temporary total disability.  I find that the claimant has met her burden of proof

regarding that element.  In making this determination, I acknowledge that there

are numerous reports during the periods of time the claimant requests temporary

total disability wherein the claimant was released to return to work light-duty or

regular-duty.  However, it is also clear to this examiner that the claimant

attempted to return to work numerous times but simply could not finish her shift.

It is also clear from a review of the medical records that the first time the claimant

was released to work, the MRI showed no disc herniation.  A subsequent MRI

showed significant disc herniation with nerve root impingement and now we know

that the claimant was attempting to work with restrictions that did not match her
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true capabilities.  The MRI dated June 9, 2008, showed the claimant only had

mild degenerative disc disease at L4-5 and L5-S1, with no associated disc

protrusions.  (Cl.Ex. 1, p.72) However with the benefit of perfect hindsight, the

claimant actually did have disc herniations which required surgery.  Medical

reports show that the claimant tried to return back to work and actually requested

to return to work numerous times on light-duty.  However, there were times when

the claimant could not perform her job duties as the result of her compensable

gradual onset back injury.  Medical reports show that the claimant was

recommended for surgery by Dr. Contreras on August 28, 2008, but did not

receive the surgery until the next year.  (Cl.Ex.1, p.137)

The claimant attempted to return to work numerous times, but her condition

would not allow her to complete her job duties; we now know that part of the

reason was mis-diagnosis and the gradual worsening of her back condition due

to her employment.  After taking all the factors into consideration, I find that the

claimant has proven, by a preponderance of the evidence, that she remained

within her healing period and was unable to earn wages for the following periods:

May 30, 2008, through May 9, 2008; May 12, 2008, to May 30, 2008; June
3, 2008, through July 7, 2008; July 28, 2008, through July 29, 2008;
August 5, 2008, to October 17, 2008; November 5, 2008, to November 10,
2008; December 1, 2008; December 11th through December 22, 2008;
January 2, 2009, through January 8, 2009; March 22, 2009, through June
14, 2009; June 17th through June 19, 2009; and from November 18, 2009,
date of termination, to a date yet to be determined.

Therefore, I find that the claimant is entitled to temporary total disability benefits
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for the following periods:

May 30, 2008, through May 9, 2008; May 12, 2008, to May 30, 2008; June
3, 2008, through July 7, 2008; July 28, 2008, through July 29, 2008;
August 5, 2008, to October 17, 2008; November 5, 2008, to November 10,
2008; December 1, 2008; December 11th through December 22, 2008;
January 2, 2009, through January 8, 2009; March 22, 2009, through June
14, 2009; June 17th through June 19, 2009; and from November 18, 2009,
date of termination, to a date yet to be determined.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having had

an opportunity to hear the testimony of the witnesses, and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2) The stipulations agreed to by the parties are hereby accepted as fact.

3) The claimant has proven, by a preponderance of the evidence, that she

sustained a compensable gradual onset back injury while in the

respondents’ employ.

4) The claimant has proven, by a preponderance of the evidence, that all the

medical treatment contained in the record herein related to the claimant’s

back was reasonable, necessary, and related to the claimant’s gradual

onset back injury.  
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5) Additionally, the claimant has proven, by a preponderance of the evidence,

that the additional treatment now recommended by Dr. Shahim is

reasonable, necessary, and related to the claimant’s compensable back

injury.  All said treatment related to the claimant’s back is the respondents’

responsibility pursuant to Commission Rule 099.30.

6) The claimant has proven, by a preponderance of the evidence, that she is

entitled to temporary total disability benefits for the following periods:

May 30, 2008, through May 9, 2008; May 12, 2008, to May 30,
2008; June 3, 2008, through July 7, 2008; July 28, 2008, through
July 29, 2008; August 5, 2008, to October 17, 2008; November 5,
2008, to November 10, 2008; December 1, 2008; December 11th

through December 22, 2008; January 2, 2009, through January 8,
2009; March 22, 2009, through June 14, 2009; June 17th through
June 19, 2009; August 22, 2009; and from November 18, 2009, date
of termination, to a date yet to be determined. 

7) Maximum attorney’s fees are herein awarded to the claimant pursuant to

A.C.A. § 11-9-715.

AWARD

Respondents are hereby directed and ordered to pay to the claimant,

temporary total disability benefits at the stipulated rate for the following periods:

May 30, 2008, through May 9, 2008; May 12, 2008, to May 30, 2008; June
3, 2008, through July 7, 2008; July 28, 2008, through July 29, 2008;
August 5, 2008, to October 17, 2008; November 5, 2008, to November 10,
2008; December 1, 2008; December 11th through December 22, 2008;
January 2, 2009, through January 8, 2009; March 22, 2009, through June
14, 2009; June 17th through June 19, 2009; and from November 18, 2009,
date of termination, to a date yet to be determined.
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Further, respondents are to pay all reasonable related medical expenses

for treatment of the claimant’s back including, but not limited to all the treatment

contained in the record herein and the treatment now recommended by Dr.

Shahim.

The maximum attorney’s fees are herein awarded to the claimant’s

attorney, the Honorable Greg Giles, pursuant to Ark. Code Ann. §11-9-715.

Said sums accrued shall be paid in lump sum without discount.  This

Award shall bear interest at the legal rate.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/jg


