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STATEMENT OF THE CASE

A hearing was conducted July 16, 2010, to determine whether the claimant

was entitled to additional workers’ compensation benefits.

This claim has an extremely lengthy and complicated procedural history.

The  claim has been the subject of at least two Motions to Dismiss filed by

respondents, including one hearing on a Motion to Dismiss, both of which were

denied as well as multiple prehearing conferences. More recently a prehearing

conference was conducted on June 2, 2010 and a prehearing Order was filed on

June 3, 2010.  During the June 2, 2010 prehearing conference, the parties



-2-

stipulated that the employee/employer relationship existed between the claimant

and respondents #1 at all relevant times, including March 31, 2007; that the

claimant sustained a compensable psychological injury as result of a crime of

violence on said date, specifically, an armed robbery; that respondents #1 paid

some initial medical expenses; and that respondents #1 had controverted all

additional medical treatment as well as claimant’s entitlement to indemnity benefits.

At the hearing the parties announced that all the stipulations contained in the June

3, 2010 Prehearing  Order were correct.  In addition, the parties agreed that the

claimant’s average weekly wage at the time of her admitted injury was $295.00

which would entitle her to compensation rates of $197.00 per week for temporary

total disability and $154.00 per week for permanent partial disability.  

At the hearing, the parties announced that their respective contentions were

correctly set out in the Prehearing Order.  At the conclusion of the hearing, I shared

my preliminary inclinations with the parties.  At that time respondents #1 attempted

to add an additional contention which conflicted with a stipulated fact.  Respondents

#1 amended contention is untimely and cannot be permitted as will be set out

below. 

The claimant contended in summary that as a result of her compensable

psychological injury she had been rendered permanent totally disabled beginning

on or about May 7, 2007.  The claimant further contended that the respondents #1

should be responsible for outstanding, as well as continued reasonable necessary



-3-

psychological treatment.  The claimant requested a controverted attorney’s fee on

any benefits awarded. 

Respondents #1 contentions are as follows:  

1. All benefits to which the claimant is entitled have been paid and have
not been controverted.

2. The claimant is not entitled to any additional benefits. 

3. Since the claimant did not miss any time from work, she is not entitled to
temporary disability benefits.

4. The claimant did not sustain any physically bodily harm as a result of the
March 31, 2007, robbery.

5. The claimant was terminated by the respondent employer for reasons
unrelated to the instant claim.

6. The claimant’s current aliments and need for treatment, if any, are the result
of pre-existing conditions and are not related to any work the claimant
performed for the respondent employer. 

7. The claimant is not permanently and totally disabled, nor is the claimant
entitled to any wage-loss disability benefits.

8. In the event, it is determined that the claimant is entitled to additional
benefits, the claimant is limited to twenty-six (26) weeks of disability benefits
as set forth in Ark. Code Ann. §11-9-113(b)(1).

9. In the alternative, if it is determined that the claimant is entitled to additional
benefits, the respondents no. 1 request a set-off for all benefits paid by the
claimant’s group health carrier, all short-term disability benefits received by
the claimant, all long-term disability benefits received by the claimant, and all
unemployment benefits received by the claimant. 

 

Respondent #2 agreed to differ to the outcome of litigation.  More specifically

The Fund contended that if the claimant was found to be permanently and  totally
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disabled, it stood ready to commence weekly benefits in compliance with Ark. Code

Ann. §11-9-502 and that it had not controverted claimant’s entitlement to benefits.

As noted above, at the conclusion of the hearing, respondents #1 attempted

to amend its contentions to state that a portion of Ark. Code Ann. §11-9-113 requires

that the mental injury must be diagnosed by a licensed psychiatrist or psychologist

to establish compensability which it asserted was lacking in this claim.  However, as

previously pointed out this untimely contention materially alters an agreed upon

stipulation which has never been withdrawn.  In fact, at the conclusion of the

hearing, the parties again stipulated that the claimant sustained a compensable

psychological injury.  

In view of the stipulations and by agreement of the parties the issues

presented for determination include: 

1. Respondents responsibility for outstanding as well as continuing reasonably
necessary psychological treatment.

2. Claimant’s entitlement to indemnity benefits, more specifically permanent
disability benefits. 

The claimant, Kimberly E. Stinson was the only lay witness to testify.  It was

stipulated that if the claimant’s husband was called to testify he would corroborate

the claimant’s testimony concerning her day to day well being and her emotional

distress.  The record is composed solely of the transcript of the July 16, 2010

hearing  containing numerous exhibits including medical records some of which were

admitted without objection and some of which were received as a proffer only.
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Additional exhibits included medical bills, a disability determination by the Social

Security Administration and records concerning the claimant’s receipt of

unemployment compensation.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor the

following Findings of Fact and Conclusions of Law are made in accordance with Ark.

Code Ann. §11-9-704: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties the prehearing conference

conducted on June 2, 2010 and contained in a prehearing order filed June 3,

2010 are hereby accepted as fact.  

3. The claimant has failed to prove by a preponderance of the evidence that she

is entitled to permanent disability benefits.

4. The claimant has proven by a preponderance of the evidence that

respondents should be held responsible for all outstanding as well as

continued reasonably necessary psychological treatment.

5. Because the claimant has not been awarded any indemnity benefits, to date
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a controverted attorney’s fee is not warranted pursuant to Ark. Code Ann.

§11-9-715. 

6. Issues not addressed herein are specifically reserved for future

determination.

DISCUSSION

This an extremely unusual and complicated claim.  As reflected by the

stipulations which have been repeatedly confirmed, the parties agree that the

claimant sustained a compensable psychological injury as the result of a crime of

violence, specifically an armed robbery which occurred on March 31, 2007 at the

Regions Bank on Malvern Avenue in Hot Springs, Arkansas.  After admitting that the

claimant sustained a psychological injury following an armed robbery the employer

for some unexplained and perhaps inexplicable reason only offered the claimant in

house treatment by a licensed professional counselor (L.P.C.) Donita Easley.  The

claimant’s undisputed testimony is that her employer told her that she was allowed

a total of three counseling sessions after which her medical treatment would be at

her own expense.  Respondents terminated the claimant’s employment, allegedly

for cause while controverting the claimant’s entitlement to follow-up medical

treatment as well as disability benefits.  The record reflects that the claimant worked

for additional employers after her involuntarily termination by her employer.  In

addition, the claimant drew unemployment compensation for approximately 11

months through November, 2009.  Thereafter, the claimant was determined to be
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disabled by the Social Security Administration beginning December 2009 for what

she described as post-traumatic stress disorder.  Of course, the determination by the

Social Security Administration is not binding on this Commission.  Further, despite

respondent’s multiple contentions, the claimant did not request temporary disability

benefits. Many of the respondent’s contentions addressed issues either not relevant

or joined in this claim.  Respondents did object to many of the claimant’s medical

exhibits.  Respondent’s objections were sustained because the claimant failed to

comply with the terms of the Prehearing Order.  Because of respondent’s valid

objections, the exact nature and extent of the claimant’s psychological injury cannot

be properly addressed.  At the conclusion of the hearing, respondents for the first

time amended its contentions to point out that the claimant’s psychological injury had

not been diagnosed by a licensed psychiatrist or psychologist.  However, as

previously noted respondents stipulated to a compensable mental injury.  Further,

the record clearly reflects that respondents frustrated the claimant’s efforts to even

see a licensed psychiatrist or psychologist  by directing that she obtain in-house

treatment from a L.P.C. thereby forcing the claimant to obtain follow-up medical

treatment at her own expense.  (Tr. 62-66)

The claimant, Kimberly Elizabeth Stinson, testified in her own behalf.  On and

before March 31, 2007 the claimant was employed by Regions Bank.  Again, it is

undisputed that the claimant sustained a compensable psychological injury as the

result of a crime of violence, specifically, an armed robbery that occurred on March
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31, 2007.  The vivid and horrific details of the incident described by the claimant are

set out below:

Q. Okay.  Ms. Stinson, would you tell us what happened to you on March 31,
2007, starting with the very first thing that you recall upon arriving at Regions Bank
that day?

A. I pulled into the parking lot and there was a sign in the window saying that it
was okay to come in.  They post it so we know that it is safe to come in the bank.
It was pouring rain and I had a son.  We went to the door.  I guess probably about
15 minutes after I had been there, the last girl still wasn’t in the bank, and she pulled
up and knocked on the door and I turned to let her in, and a man came up behind
her with a gun.  He ordered everybody on the ground and he started tying her up.
I was by the break room, and I grabbed the door and he saw me and I hit the ground.
He made me get up and get my son and he made us lay on the floor, and he was
telling us he was going to kill us and wanted to know where the money was.  One girl
tried to get in the closet and he grabbed her and threw her on the ground and tied
her up. I was the only one who had keys because everybody else didn’t work at that
bank, and I finally just threw my keys at him, and he made me get up and he made
me open the drawer and put the money in the bag.

Q. What was he doing when you were opening the drawer?

A. He had a gun to my head, my face.  He took my car. He asked me what car
I drove.  I kept begging him not to take my car.  He took my car.  The dye pack that
I had in the bag blew up in my car.

Q. Okay, going back, how many employees were there that morning, do you
recall?

A. I think there was five of us.

Q. And when this started, where was your son?

A. My son was in the break room.

Q. And why had he come with you that day?

A. I was getting married the next day.  My husband happened to have been in
Hot Springs, and he took the girls, and I just told him to come by and pick Cole up
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because we didn’t open up – and he was going to get him before we opened up, and
everybody brought their kids to that bank and I didn’t think nothing of it, you know,
everybody did it.
Q. Did you see where this man came from?

A. He buried himself behind a bush right by the back door. It was pouring rain
and  he  just  dug  a  hole  and covered himself up in and then come in.  He was
there –  it was just mud everywhere, all in my car.  He went – I don’t know, I don’t
know.

Q. Did he cause physical harm to employees there that day?

A. Yeah, he kicked one of the girls.  It seems like he just kept kicking her.  I don’t
know if it was one or two times, but all I seen was he was very violent.  He was a
very violent man.  

Q. Was he trying to get to money that was already out or what was he trying to
get, do you know?

A. He was wanting the night deposit, and, I mean, I had one combination  and
then the assistant manager, she had a combination.  I had one key and she had one
key, because I was the only employee in that branch, but there was no way that I
could have opened anything up.

Q. Did you try to tell him that?

A. I finally screamed that it doesn’t open up until like 9:30.  No one was talking.
You know, the manager didn’t – she didn’t like try to take care of the situation.  It was
just – he was getting very upset and I finally just screamed it doesn’t open up for 30
more minutes.  The big vault was already opened but he didn’t know it.

Q. And what type of language was he using?

A. F, I mean.

Q. Can you tell us what he said?

A. He was going to blow our f------ heads off.  He’s going to kill every one of us.
I  mean,  I  don’t  think there’s any bad word that he did not use that day.  He was
just – I thought he was going to kill us.  I thought he was going to rape us, I mean,
we were women.  There’s nothing  –  I mean, I don’t know.  
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Q. And did you try and protect your son?

A. Yeah. I got on top of him, just told him to pray. I told him to do whatever he
says.   Don’t look at him.  Cole kept looking at him and the kept telling him, “Don’t
f------ look at me.” 

Q. Did he have a handgun in his hand all of this time?

A. Uh-huh.

Q. I’m sorry, is that a yes?

A. Yes.

Q. What was going through your mind during this time?

A. I was going to die.

Q. Were you worried about your son’s safety?

A. Yeah, I thought I didn’t now what would be worse, watching someone kill my
son or my son watching him kill me.

Q. What finally made him leave, do you know? 

A. He made me get back on the ground and I think there was just two  –  I think
there was only me, another girl and the assistant manager and my son that wasn’t
tied up, and he ordered us to lay on the ground and put our hands behind our back.
He reached down there to tie Jennifer up, and she had a brace on her arm and he
kept telling her – she kept telling him, “Don’t do that. My arm’s broke. My arm’s
broke.” He kept screaming at her and he just dropped it and just told us not to get
up and he ran out of the door. 

Q. What did the area look like after he left?

A. It was – there was mud everywhere.  It was just –  there was mud everywhere.
It was pouring rain and he must have been in that hole like all night long. I mean, it
was just bad.  It was really, really bad.

Q. When he exited the bank, what did he do then?
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A. He got in my car.

Q. And did he leave?

A. Yes, ma’am.

Q. What happened next?

A. We laid there for a second, and then we heard the door like slam, you know.
We got up  — I don’t remember who untied Brenda.  Someone called 911 and I
called my husband, told him to come get Cole, and then the police were there in
probably, I don’t know, five, six minutes.

Q. Did they catch the man?

A. No, not that I know of.

Q. Did they find your car?

A. Yes.

Q. In what condition was it in?

A. It was wrecked.  It was still running and my makeup was in mud.  The seats
were full of mud from one end to the other.  The dye pack blew up.  The bank tried
to clean it, but, I mean, the dye, I guess that dye, you just can’t.  I had to go home
on a trash bag.

Q. Did they allow you to leave immediately?

A. No. 

Q. What happened next?

A. The FBI come, the police come.  We stood around there until about the  time
we would have got off work.

Q. Which would have been what time?

A. I think 1:00, 1:00 or 1:30.
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Q. Okay.

A. This happened 30 minutes before we opened up in the morning and it lasted
probably, I don’t know, seemed like an hour but  – 

Q. Since that happened, have you had nightmares about it?

A. Yes.

Q. Can you tell us about those?

A. It’s just the same thing over and over and over.  It’s the same thing over and
over and over.  (TR 18-23).

The record reflects that the claimant returned to work on the Monday following

the robbery.  She stated there was a group session that morning with all the girls at

the office at which time they were informed that each could have three counseling

visits for free. They were also provided a toll-free 800 counseling number.

Employees were told that any personal counseling visits after three they would be

required to use their personal insurance and pay the deductible.  The record further

reflects that the claimant saw counselor Donita Easley two times prior to being

terminated by her employer.  She testified that she had a “break down” in the bank

after giving the wrong change on multiple occasions and was sent home by branch

management.  The claimant maintained that the employer called the 800 number

because she could not get into see Ms. Easley for almost a month after the bank

robbery and that Ms. Easley was the only one she was allowed to see for free visits.

Thereafter, the claimant took a two week vacation.  The claimant stated that she
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continued having mental problems counting money.  Claimant also became

distressed when she learned that the bank was not going to keep the security guard

that it hired following the incident.  Although, the record reflects that the claimant

was terminated following progressive discipline including a missing deposit from

Three Lakes Distributing Company, it appears that all of the claimant’s disciplinary

problems occurred after the March 31, 2007 work incident.  Further, it is undisputed

that the claimant frequently broke down in the bank and that her manager knew that

she was having significant problems. (Tr. 25-26, 57-58) (Resp. Ex A, pp 2-3)

After  the  claimant’s  termination she worked for a number of other

employers.  In  addition,  the  claimant  drew  unemployment  compensation

beginning  January, 2009, and continuing November, 2009.  The claimant began

receiving social security disability benefits in December, 2009, which she continued

to receive at the time of the within hearing.  The claimant stated that she had been

diagnosed with post-traumatic stress disorder.  The claimant felt that she was totally

disabled.  Apparently, the Social Security Administration agrees.  However, the

claimant failed to offer any medical evidence in support of her diagnosis.  A

psychological evaluation taken just three days prior to the within hearing was

excluded and received as a proffer only because the claimant did not comply with

the Prehearing Order.  

Benefits for mental injury or illness are provided in Ark. Code Ann. §11-9-113.

It states in part:
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(a) (1) A mental injury or illness is not a compensable injury unless it is
caused by physical injury to the employee’s body, and shall not be considered an
injury arising out of and in the course of employment or evidence; provided,
however, that this physical injury limitation shall not apply to any victim of a crime of
violence.

(2) No mental injury or illness under this section shall be compensable
unless it is also diagnosed by a licensed psychiatrist or psychologist and unless the
diagnosis of the condition meets the criteria established in the most current issue of
the Diagnostic and Statistical Manual of Mental Disorders.

(b)(1) Notwithstanding any other provision of this chapter, where a claim is
by reason of mental injury or illness, the employee shall be limited to twenty-six (26)
weeks of disability benefits. 

Respondents contend that claimant did not sustain any physical bodily harm

as a result of the March 31, 2007 robbery.  Clearly, the physical injury limitations do

not apply in this case.  The claimant was the victim of a crime of violence.  At the

conclusion of the hearing, respondents amended its contentions to state that the

claimant had not been seen by either a psychiatrist or psychologist which was

required to establish compensability of a mental injury.  Respondent’s belated

assertion is without merit.  First, as repeatedly pointed out respondents have at all

times acknowledged that the claimant was a victim of a crime of violence and that

she sustained a compensable psychological injury.  Further, the only treatment that

the respondents authorized was by a L.C.P.  It is undisputed that respondents

controverted all treatment beyond the three visits by its in-house counselor.

Respondents terminated the claimant’s employment, allegedly for cause without

obtaining any narrative report from the L.C.P.   Because respondents controverted
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all additional medical treatment, the claimant was forced to obtain follow-up

treatment on her own.  Respondents are estopped from relying on the provisions of

Ark. Code Ann.  §11-9-113(a)(2) after stipulating to compensability.  Clearly,

respondents had every opportunity to make compensability an issue.  It failed to

raise the issue of compensability.  While the claimant has the burden of proof

related to establishing compensability of a claim, it is unreasonably to require the

claimant to prove a fact that has been stipulated to by the opposing party.  

Respondents also made additional contentions which are either outside the

immediate claim for benefits; not raised as an issue by either party; or for which it

offered no evidence in support of the contentions.  Specifically, there is no claim at

this time for temporary total disability benefits.  Further, there is no claim for wrongful

termination.  There is no evidence that the claimant’s current ailments and/or need

for treatment, if any, are the result of pre-existing conditions unrelated to the

admitted psychological injury.  Contentions should conform to the issues.   

Two issues were presented for determination.  The first concerned

respondent’s responsibility for outstanding and continuing treatment.  The only

remaining issue raised by the claimant concerns claimant’s entitlement to permanent

disability benefits.

ADJUDICATION     

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.
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A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under A.C.A.

§11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech Engineering,

325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark.

App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is required to stabilize

and maintain an injured worker’s status remains the responsibility of the employer.

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Claimant may be entitled to ongoing medical treatment after the healing period has

ended, if the medical treatment is geared toward management of the claimant’s

injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

It is undisputed that the claimant sustained a psychological injury as a result

of the being the victim of a crime of violence.  Respondents failed to exercise good

faith in meeting its obligations under our worker’s compensation laws by limiting the

claimant’s treatment to in-house counseling while controverting all additional

treatment.  I found the claimant to be an extremely credible witness.  The claimant’s

undisputed testimony, together with the extremely limited medical supports her claim

for payment of outstanding and continued medical treatment.  Respondents

frustrated the claimant’s effort for receiving medical treatment.  The claimant was

justified in seeking medical on her own.  Further, respondents have taken totally

inconsistent positions concerning the claimant’s failure to request and obtain

authorized medical treatment.  (Tr. 52, 64-65)  
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Accordingly, I find the claimant has proven that she is entitled to payment of

her outstanding medical treatment together with continued reasonably necessary

follow-up care.  

PERMANENT DISABILITY

Total disability is defined as the inability because of a compensable injury or

occupational disease, to earn meaningful wages in the same or other employment.

Whitlatch v. Southland Land and Dev., 84 Ark. App. 339, 141 S.W.3d 916 (2004);

Minor v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357 S.W.2d 501 (1962)(citing, Ark.

Code Ann. §11-9-519(e)(1)).  When an injured worker’s condition become stable and

no further treatment will improve that condition, the disability is deemed permanent.

Id.  Further, wage-loss is the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. App. 232,

58 S.W.3d 848 (2001); Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App. 224, 970

S.W.2d 316 (1998).  To be entitled to any wage-loss disability in excess of

permanent physical impairment, the claimant must first prove, by a preponderance

of the evidence, that she sustained a permanent physical impairment as a result of

the compensable injury.  Ark. Code Ann. §11-9-102(F)(ii)(a); see, also, Smith v.

Gerber Prods., 54 Ark. App. 57, 922 S.W.2d 365 (1996); Needham v. Harvest

Foods, 64 Ark. App. 141, 987 S.W.2d 278 (1998); Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  If the employee is totally incapacitated from

earning a livelihood at that time, she is entitled to compensation for permanent and
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total disability.  See, Minor, supra.  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage-loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.  Such other matters can also

include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 633 S.W.2d 946 (1984).  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).  A claimant’s lack of interest in

pursuing employment with her employer and negative attitude in looking for work are

impediments to our full assessment of wage-loss.  Id.

Clearly, the claimant has sustained a significant psychological injury.  While

I find that she is in entitled to payment of outstanding and continued treatment, there

is simply insufficient medical evidence in which to diagnose either the nature and/or

extent of her injury.  Further, the claimant’s course of conduct and work history

following her injury, together with her education and work experience preclude a

finding of permanent total disability.  Absent a clinical diagnosis and assessment of

permanent impairment, which may  or may not exists, the claimant has failed to

prove entitlement to permanent disability benefits. 

Finally, I am compelled to point out that in the event that the claimant is

entitled to disability benefits by reason of her mental injury, she is limited to twenty

six (26) weeks of disability benefits pursuant to Ark. Code Ann. §11-9-113 (b)(e)(1).
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In view of the foregoing, I hereby make the following:

AWARD

Respondent, Regions Bank is hereby directed and ordered to pay for the

claimant’s outstanding treatment together with continued reasonably necessary

psychological treatment.  All medicals are to be paid in accordance with Commission

Rule 099.30.  

Because no indemnity benefits have been awarded respondents are not

responsible for any attorney’s fees, to date pursuant to Ark. Code  Ann. §11-9-715.

and Commission Rule 099.10.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


