
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F812066

WILLIAM STENGEL CLAIMANT

LOWE’S HOME CENTERS, INC. RESPONDENT EMPLOYER

ORDER AND OPINION FILED FEBRUARY 10, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE JAMES LUCAS GRAHAM, Attorney at Law,
Hot Springs, Arkansas.

Respondents represented by the HONORABLE RANDY MURPHY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on January 8,

2010.  A prehearing conference was held on June 23, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a November 22, 2008, compensable
left knee injury.

2.  The compensation rates are $183/154.

The claimant contends he is entitled to additional medical treatment, to include

knee replacement, with temporary total disability benefits from January 14, 2009 and

temporary partial disability benefits from April 4, 2009, through a date to be determine,

as well as attorney’s fees.

Respondents contend the claimant had a compensable injury to the left knee. 
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Respondents paid medical benefits and six weeks and two days of temporary total

disability benefits.  Respondents contend that there was an aggravation of a pre-

existing condition and that all benefits have been paid pertaining to the aggravation. 

Respondents contend the knee replacement is a result of the claimant’s pre-existing

condition.  Benefits were controverted on January 13, 2009.

ISSUES TO BE LITIGATED

1.  Additional medical.

2.  Temporary total disability benefits.

3.  Temporary partial disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a November 22, 2008, compensable left knee injury.

2.  The compensation rates are $183/154.

3.  The claimant has proven by a preponderance of the evidence that the

additional medical, specifically the knee replacement is reasonable and necessary and

remains the responsibility of respondents.
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4.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and had not returned to work from January 14, 2009

through April 3, 2009 and is entitled to temporary total disability benefits.

5.  The claimant has proven by a preponderance of the evidence that he remains

in his healing period and is entitled to temporary partial disability benefits from April 4,

2009, to a date to be determined.

6.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 63 years old, worked for the respondent employer part time and

had worked almost two years for the employer before the work injury.  The claimant

testified that he had no problems with his left knee since his employment with the

respondent employer until the injury.  About 10 years before his employment with the

respondent employer, the claimant had an arthroscopic surgery on his left knee and

recovered.

The claimant’s job at the respondent employer was to load things such as

washers and dryers and to bring back the long steel carts from the parking lot.  The

claimant described the incident on November 22, 2008, when he was bringing in two

steel carts.  A truck backed out and hit the claimant on the outside of his left knee

causing him to fall down on the carts.  The claimant had pain in his knee and was able
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to go inside the store and report his injury.

The claimant treated first at Critical Care and had an x-ray and an MRI and was

referred to Dr. Kevin Rudder.  The claimant’s first visit with Dr. Rudder was January 13,

2009, and he recommended a full knee replacement.  The knee replacement surgery

was performed on February 6, 2009.  The claimant had physical therapy for six weeks

and attempted a return to work about April 1, 2009, and worked light duty for a short

time but he was unable to resume his normal work duties because of pain and swelling

in his knee.  The claimant remained off work at the hearing but hoped to be able to

return to the respondent employer at some point.

The claimant was questioned about the report from Dr. Richard Silver and the

claimant testified that Dr. Silver consistently speaks of his right knee when, in fact, the

claimant injured his left knee.  The claimant had a right knee replacement a number of

years ago.  The claimant pointed out further that he was never examined by Dr. Silver. 

The claimant was questioned about another report in evidence authored by Dr. Earl

Peeples and the claimant again testified that he had never been examined by Dr.

Peeples.  Dr. Peeples also spoke of the right knee rather than the left knee on

occasion.  The claimant further testified that he had worked for the respondent

employer for two years before this work incident and had no problems with his left knee

until the truck incident.  The claimant had worked for four hours the day of the incident

and was having no problems until the truck incident and now he has trouble walking.

The claimant returned to light duty on April 3, 2009, and worked about two

weeks and attempted to return to regular duty after that and was unable to complete a
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full day.  According to the claimant, Dr. Rudder took him off work after that.

The claimant confirmed that he has had two arthroscopic procedures on his left

knee before the knee replacement.  The claimant confirmed that he continues to have

problems with his left knee following the knee replacement.  He continues to have pain

with his left knee but continues to work out every day at the health club where he is on

a weight program.

The claimant confirmed that he had some testing for dementia, had treatment for

epilepsy and seizures, and took medication for restless leg syndrome in addition to his

knee problems.  The claimant is drawing his retirement from teaching school and

drawing his social security benefits.  The claimant acknowledges that he has some

memory problems.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).
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In the present case, there is no dispute that there was a compensable knee

injury, the dispute is whether the knee replacement was causally related to the

compensable injury and is reasonable and necessary.  Respondents controvert the

knee replacement.

In workers’ compensation law, an employer takes the employee as he finds him,

and employment circumstances that aggravate preexisting conditions are

compensable.  Heritage Baptist Temple v. Robison,82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a preexisting non-compensable condition by a compensable

injury is, itself, compensable.  Id.  An aggravation is a new injury resulting from an

independent incident.  Id.  An aggravation, being a new injury with an independent

cause, must meet the definition of a compensable injury in order to establish

compensability for the aggravation.  Id.

The Court of Appeals provided some guidance in Williams v. L&W Janitorial,

Inc., 88 Ark. App. 1, 145 S.W.3d 383 (2/4/04) (Rehearing denied March 10, 2004),

when the Court reversed and remanded the case to the Commission where the

Commission found that the claimant had failed to prove a causal connection between

her compensable injury and her need for total knee replacement surgery.  The

Commission found that there was insufficient evidence that the degenerative disease

was worsened by the work-related injury.  The Court found that the employer has to

take the claimant as they find her and that the compensable injury she suffered was a

factor in her need for the additional surgery.  There was some discussion in Williams

about the “major cause” but that analysis is used for gradual injuries and in awards of
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permanent disability benefits.  “Major cause” is not applicable where the issue involves

a specific injury and request for additional medical benefits.  The Commission later

found the knee replacement compensable and benefits were awarded to the claimant.

The instant case is on point with the Williams case.  The claimant in the present

case had preexisting osteoarthritis.  Dr. James Rudder, orthopedic surgeon, was

deposed on October 23, 2009 and he was questioned about the claimant’s need for

surgery.  Dr. Rudder opined, in part:

A   [Dr. Rudder] He had, uh, uh, substantial amount of
inflammatory changes, post-traumatic mostly in nature, that I
didn’t feel could be fixed with anything other than a
replacement of the knee.

Q [Mr. Graham] Um, would you categorize those injuries as,
uh, degenerative in nature or as, uh, trauma related?

A I think the best way to answer that is: the knee needed to
be replaced.  I feel like he was A-symptomatic prior to the
injury, uh, which can happen, people can have arthritis and
be fine and walk around with it every day until they have an
exciting event that leads to an ultimate cause and effect
relationship for having a total knee orthoplasty, so...  I can’t
say that I was at scene when he had the accident.  (D., p. 5,
lines 2-14.)

Dr. Rudder further explained that the MRI of the claimant’s knee revealed medial tibial

plateau edema and the amount of edema indicates an acute type injury.  He further

stated the MRI showed a torn cartilage, edema and bone bruising on the tibial plateau.  

 Dr. Rudder also characterized the claimant’s osteoarthritis as grade 3 and 4, which he

considered mild to moderate but further described the claimant’s condition based on

the MRI as post-traumatic osteoartiritis with a pre-existing degenerative component.
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Respondents rely on the written reports of Dr. Richard Silver, a peer review, and

Dr. Earl Peeples, a consulting orthopedic surgeon.  Neither physician actually

examined the claimant personally, both considered medical reports submitted to each. 

Both doctors found the claimant’s work incident did not produce the changes requiring

knee replacement surgery and both doctors opined the claimant’s longstanding

degenerative problems were the reason for the knee replacement.  Further, both

doctors opined that conservative treatment of the work injury would have adequately

handled the acute problems.  Both Dr. Silver’s and Dr. Peeples’ reports interchanged

the right and left knee in the reports which created confusion.  The claimant had

previously had a right knee replacement.  Respondents contend the interchange of the

right and left knee in the reports was merely a clerical error; however, those

discrepancies could not be sufficiently cleared up at the hearing.

I find the claimant has proven by a preponderance of the evidence that the

additional medical treatment, specifically a left knee replacement surgery, was

reasonable and necessary and remains the responsibility of the respondents.  I find this

case is on point with Williams, Id., where the Court held that the compensable injury the

claimant suffered was a factor in her need for the additional surgery.  The claimant in

the present case has proven that his work injury was a factor in his need for the knee

replacement surgery.  He had preexisting osteoarthritis and was asymptomatic and

sustained the work knee injury and had further complications necessitating the knee

replacement.  I give Dr. Rudder’s opinion greater weight than the peer review report of

Dr. Richard Silver and the consulting report of Dr. Earl Peeples.  Neither Dr. Silver nor
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Dr. Peeples examined the claimant and their reports interchanged the left and right

knee and were more of a “major cause” analysis.

The claimant next contends that he is entitled to temporary total disability

benefits from January 14, 2009 through April 3, 2009 and temporary partial disability

benefits from April 3, 2009, to a date to be determined.  The claimant sustained a

scheduled knee injury.  The claimant is, therefore, entitled to temporary total disability

compensation while he/she is within his/her healing period and has not returned to

work.  See, Ark. Code Ann. §11-9-521(a)(Supp. 1999); Wheeler v. Const. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001) and temporary partial disability

benefits pursuant to Ark. Code Ann. §11-9-520.

The temporary total disability benefits were controverted on January 13, 2009,

when Dr. Rudder recommended a total knee replacement.  The claimant testified that

he was on crutches and in pain and underwent the knee replacement on February 9,

2009.  I find the claimant has proven that he remained in his healing period and did not

return to work from January 14, 2009 through April 3, 2009.  Respondents are

responsible for temporary total disability benefits for that period.  Claimant next

contends he is entitled to temporary partial disability benefits from April 4, 2009, to a

date to be determined.  Claimant did return to work on light duty for a couple of weeks

and began experiencing problems with his knee and had to take off work.

 Dr. Rudder testified in his deposition that the MMI date for a total knee is

between eight months and a year.  On October 23, 2009, when Dr. Rudder was

deposed, he had just seen the claimant and testified that the knee had not completely
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healed but he was progressing with problems of prolonged standing.  The claimant

attempted returning to work but experienced problems and had to take off.  While there

is no medical report in evidence taking the claimant off work, the claimant did testify

that he returned to the doctor after his knee was swelling and Dr. Rudder took him off

work.  I found the claimant to be a credible witness when he was testifying about his

injury and knee problems.  The claimant has proven by a preponderance of the

evidence that he is entitled to temporary partial disability benefits from April 4, 2009, to

a date to be determined.  Respondents remain responsible for these benefits.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical, specifically the knee replacement is reasonable and necessary and remains

the responsibility of respondents.  The claimant has proven by a preponderance of the

evidence that he remained in his healing period and had not returned to work from

January 14, 2009 through April 3, 2009 and is entitled to temporary total disability

benefits.  The claimant has proven by a preponderance of the evidence that he remains

in his healing period and is entitled to temporary partial disability benefits from April 4,

2009, to a date to be determined.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this
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award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


