
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F910869

LOUISE STACY CLAIMANT

PRODUCTIVE STAFFING RESPONDENT EMPLOYER

SPECIALTY RISK SERVICES RESPONDENT CARRIER

ORDER AND OPINION FILED MAY 27, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondents represented by the HONORABLE RANDY P. MURPHY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on April 30,

2010.  A prehearing conference was held on March 2, 2010 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference and following the hearing, the parties agreed to

the following stipulations:

1.  There was an employer-employee relationship on
or about October 5, 2009.

2.  The compensation rates are $275/206.

The claimant contends that she sustained a compensable gradual onset back

injury on or about October 5, 2009 and is entitled to medical benefits and temporary

total disability benefits from November 19, 2009, through a date to be determined and
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attorney’s fees.

Respondents contend the claim is not compensable, as it did not arise out of and

within the course of her employment and there is no proof of major cause.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  TTD benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on or about October 5, 2009.

2.  Compensation rates are $275/206

3.  The claimant has proven by a preponderance of the evidence that she

sustained a compensable gradual onset injury arising out of and within the course of

her employment.

4.  Respondents are responsible for the reasonable and necessary medical

treatment the claimant has pursued.
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5.  The claimant has failed to prove by a preponderance of the evidence that she

remained in her healing period and was totally unable to earn wages from November

19, 2009, to a date to be determined.

DISCUSSION

The claimant, 40 years old, began working for the respondent employer in

October 2008, where she worked in production making car parts.  The claimant initially

worked on second shift assembling car parts, was laid off and then returned to work on

first shift working on the line.  The claimant testified that her job with the employer

involved lifting long tubes weighing more than 5 pounds but less than 20 pounds.  The

claimant testified that she worked 10-hour days, 6 days a week.  The claimant testified

that she lifted these tubes all day and would lift more than one at a time.  The claimant

began noticing the back problem in early October 2009 and went to St. Bernards on

October 5, 2009.  The claimant testified to experiencing sharp pains in her lower back

and she could hardly get up.  The back pain began at work and she reported the

problem to Ms. Betty Reeves.  According to the claimant, Ms. Reeves did not direct her

to a doctor and when she could take the pain no longer, she went to the emergency

room at St. Bernards.

The claimant also treated with her family doctor, Dr. McKenzie, and had an MRI

on October 14, 2009, and was then referred to Dr. Robert Abraham.  The claimant

underwent surgery in January 2010.  The claimant described her problems between

October 2009 and January 2010, as low back pain with right leg pain.  The claimant

testified that she was unable to drive.  The claimant continued to work through
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November 19, 2009, when she was laid off because of the plant closing.  The claimant

has not worked since November 19, 2009.

Since the claimant’s surgery, the claimant’s back pain has improved but she

continued to have leg pain.  The claimant continues to take physical therapy three

times per week.  According to the claimant, she has to complete one month of physical

therapy and return to Dr. Abraham.

The claimant testified that she was involved in a car accident and had some

back pain in 2006.  She testified that she was not off work long and returned to work full

duty.  The claimant testified that her back pain resolved and she has had no further

problems until October 2009.

According to the claimant, Arkansas Medicaid has paid for her medical

treatment.  She currently is receiving unemployment benefits amounting to $250 per

week.  She started drawing unemployment benefits in December 2009 and was

receiving $128 per week until April and then her benefit amount increased.

The claimant confirmed that her employment was through a temporary staffing

firm located in Missouri.  After talking to Ms. Betty Reeves, the claimant was advised to

call Ms. Janet in Missouri.  Ms. Janet advised the claimant that her claim was being

controverted.  The claimant confirmed that her back pain had been relieved since the

surgery but she still had right leg pain.

ADJUDICATION

Since the claimant in the present claim alleges that she sustained a gradual

onset back injury, the requirements of Ark. Code Ann. §11-9-102(4)(A)(ii) (Supp. 2007)
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are controlling and the following requirements must be satisfied:

(1) proof by a preponderance of the evidence of an injury arising out of
and in the course of his employment;

(2) proof by a preponderance of the evidence that the injury caused
internal or external physical harm to the body which required medical
services or resulted in disability or death;

(3) medical evidence supported by objective findings, as defined in Ark.
Code Ann. §11-9-102(16), establishing the injury;

(4) a back injury which is not caused by a specific incident and is not
identifiable by time and place of occurrence;

(5) proof by a preponderance of the evidence that the injury was the major
cause of the disability or need for treatment.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability of the injury alleged, she fails to establish

the compensability of the claim and compensation must be denied.  See, Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997), also,  Jerry

Reed v. ConAgra Frozen Foods, Full Workers’ Compensation Commission Opinion

filed February 2, 1995 (E317744).

The claimant in the present case contends that her back pain developed over

time with her job, which involved lifting tubing that weighed from 5 to 20 pounds.  The

claimant testified that she worked 10-hour days, 6 days a week and her job required

her to lift tubing and several of the tubes were picked up at a time and processed. 

Over time, the claimant began experiencing back pain which required her to seek

medical attention.  Arkansas law has long upheld the compensability of gradual injuries

which arise out of and in the course of employment.  Marcoe v. Bell International, 48
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Ark. App. 33, 888 S.W.2d 663 (1994).

After considering the credible testimony of the claimant and reviewing the

medical records, I find the claimant did sustain a gradual onset back injury arising out

of and in the course of her employment.  Again, I found the claimant to be credible and

the medical evidence supported a compensable injury providing a herniation at L5-S1

and a free fragment was removed from the spinal area as well as removing extruded

disk material.  The MRI revealed a herniation and the surgical report verified disk

fragment material which satisfies the objective findings requirement.

The claimant acknowledges that she had a car accident in 2006 and sustained a

minor back injury where she underwent an MRI at that time.  The 2006 MRI revealed

that the claimant had “L5-S1: There is posterior disc bulging at this level that is slightly

eccentric to the right side.  There is some slightly increased signal intensity in the disc

annulus posteriorly laterally to the right side.”  Resp. Exh. No. 1, p. 5.  The claimant

testified that she recovered from the 2006 motor vehicle accident and returned to work

in a nursing home and at McDonalds and later for the respondent employer and had no

further problems with her back until October 2009.  The claimant testified that she did

not have a specific incident that caused her back pain, it was just gradual over time

from the lifting of tubes that she was doing while performing her job.  I found the

claimant to be a credible witness who discussed her work and injuries as best as she

could.  There was no disagreement that she properly reported her back problems to

Ms. Betty Reeves and then to Ms. Janet in Missouri.  The claim was controverted;

however, the claimant proceeded ahead with medical treatment.  Arkansas Medicaid
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paid for the treatment.

The claimant first had an emergency room visit on October 5, 2009, where she

presented with low back pain.  The emergency room report listed the claimant had an

onset of lower back pain with an onset “a couple of weeks ago” with unknown injury, “it

might’ve been due to picking things up at work.”  Cl. Exh. No. 1, p. 2.  The claimant was

prescribed Ultram, a Medrol Dosepak and Flexeril and taken off work for two days.  The

claimant followed up with her family doctor on October 12, 2009 and an MRI was

ordered.  The October 14, 2009, MRI revealed “Protrusion with extrusion right

paracentral L5-S1 as described.  The remainder of the levels are unremarkable.”  The

MRI report specifically stated “.... L5-S1 demonstrates right paracentral disc protrusion

with probable extruded fragment caudal from the disc space.  This is progression of a

very small and subtle disc protrusion present on the older examination in the same

location.  This appears significant.”  Cl. Exh. No. 1, p. 13.  The claimant was next

referred to Dr. Abraham, neurosurgeon.  On January 13, 2010, Dr. Abraham performed

an L5-S1 microdiskectomy and removed a free fragment disk at the right L5-S1 region

with slight superior migration.

While a gradual onset injury must be proven to be the “major cause” of the

disability or need for treatment, Ark. Code §11-9-102(4)(E)(ii), objective medical

evidence is not required to prove circumstances under which the injury was sustained

or the precise time of the injury’s occurrence.  Aeroquip, Inc. v. Tilley, 59 Ark. App. 163,

954 S.W.2d 305 (1997).  The plethora of possible causes for work-related injuries

includes many that can be established by common sense observation and deduction. 
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Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

In workers’ compensation law, an employer takes the employee as he finds him. 

Parker v. Atlantic Research Corp., 87 Ark. App. 145, 189 S.W.3d 449 (2004).  The

Court of Appeals has been steadfast in its interpretation of Ark. Code Ann. §11-9-114

that preexisting conditions do not preclude a finding that a work-related incident is the

major cause of physical harm.  Cloverleaf Express v. Fouts, 91 Ark. App. 4, 207 S.W.3d

576 (2005) (affirming decision that strenuous work activity was the major cause of the

employee’s physical harm even where there was a history of serious cardiac illness);

Huffy Service First v. Ledbetter, 76 Ark. App. 533, 69 S.W.3d 449  (2002) (affirming

decision that work conditions were the major cause of the employee’s heart attack

despite history of arterial blockage).  In Williford v. City of North Little Rock, 62 Ark.

App. 198, 969 S.W.2d 687 (1998), Williford was a fireman who died of a heart attack

within 48 hours of engaging in a strenuous performance test in hot weather.  Although

he had displayed no previous symptoms of a heart condition, his autopsy revealed

chronic pulmonary disease, hypertension, COPD, and diabetes.  The Court reversed

the Commission’s denial of benefits because the Commission ignored the pathologist’s

opinion that, despite his preexisting conditions, the agility test was the major cause of

the heart attack.  Slaughter v. City of Hampton, 98 Ark. App. 409, 255 S.W.3d 872

(4/25/07).

There is no requirement that a claimant show his work to be the major cause of

his disability or need for treatment; rather, the claimant is required to show that his

injury was the major cause of his disability or need for treatment.  Medlin v. Wal-Mart
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Stores, Inc., 64 Ark. App. 17, 977 S.W.2d 239 (1998); Ark. Code Ann. §11-9-

102(4)(E)(ii).  Nonetheless, the claimant must still prove a causal connection between

his employment and the injury.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d

900 (2000).

In the present case, the claimant’s treating doctor was asked his opinion about

the claimant’s condition.  Dr. Robert Abraham, on March 12, 2010, checked the

statement that said: “It is my opinion to a reasonable degree of medical certainty that

Louise Stacy sustained a gradual onset back injury as the result of the assembly work

she performed for the Parker plant from 2008 until 2009, that the injury is evidenced by

objective findings including a herniated disc, and that the work accident was the major

cause of her back injury.”  Cl. Exh. No. 1, p. 42.  I give great weight to the opinion of Dr. 

Abraham who actually examined the claimant, took a history from her and then actually

performed the surgery to treat the claimant.  Her back pain improved following the

surgery.

I do not give much weight to the opinion of Dr. Earl Peeples who respondents

asked to review the medical reports and give an opinion.  Dr. Peeples’ written report

was dated April 22, 2010 and this includes his opinion utilizing the limited medical

reports in evidence.  He did not meet with the claimant, take any history or examine the

claimant before or after the surgery.  Dr. Peeples’ report seemed to address “specific

incident” injuries but not gradual onset injuries.  Dr. Peeples stated in his April 22,

2010, report: “Cumulative trauma is not an orthopedic condition, but rather a legal

theory.”   I give Dr. Peeples’ report little weight.  He neither treated or evaluated the
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claimant and looked at very limited medical records.

After considering all the credible evidence, I find the claimant has proven by a

preponderance of the evidence that she sustained a gradual onset injury arising out of

her employment.  There were objective findings and I find the claimant has met the

major cause requirement.  Respondents are responsible for the medical treatment the

claimant has pursued for treatment of her back.

The claimant next contends that she is entitled to temporary total disability

benefits from November 19, 2009, to a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in her healing period and

be totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  

In the present case, the claimant continued working until November 19, 2009,

when the whole plant closed.  The claimant did not have back surgery until January 13,

2010, and has remained off work since and is currently drawing unemployment

benefits.  The medical evidence does not address the claimant’s ability to work.  While

it is reasonable to believe the claimant was unable to work for a period following her

surgery, I am unable to decide without resorting to speculation as to when she might be

able to return to work in some capacity.  The testimony of the claimant was that she

continued to receive unemployment benefits from December 2009 until the present. 

After considering all the credible evidence, I find the claimant has failed to prove by a

preponderance of the evidence that she remained in her healing period and was totally

unable to earn wages from November 19, 2009, through a date to be determined.
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ORDER

The claimant has proven by a preponderance of the evidence that she sustained

a compensable gradual onset injury arising out of and within the course of her

employment.  Respondents are responsible for the reasonable and necessary medical

treatment the claimant has pursued.  The claimant has failed to prove by a

preponderance of the evidence that she remained in her healing period and was totally

unable to earn wages from November 19, 2009, to a date to be determined.

No indemnity benefits have been awarded herein.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted.  Ark. Code Ann. §11-9-

715.  Therefore, no attorney’s fees are awarded.

All accrued sums shall be paid in a lump sum without discount and this award

shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §11-9-809.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


