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STATEMENT OF THE CASE

A hearing was conducted August 9, 2010, to determine whether the claimant

was entitled to additional, requested medical treatment.

A prehearing conference was conducted in this claim on June 30, 2010, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, the issue, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all

relevant times, including August 5, 2005; that the claimant sustained a

compensable back injury on said date; that she earned sufficient wages to entitle
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her to temporary total disability benefits at the rate of $266.00 per week; that

respondents had paid appropriate temporary total disability, to date; that

respondents had paid all medical and related expenses, to date; and that

respondents had controverted the additional medical treatment requested by the

claimant.

By agreement of the parties, the sole issue presented for determination

concerned claimant’s entitlement to a pain pump trial procedure recommended by

claimant’s authorized, treating physician, Dr. Christopher K. Mocek.

Claimant contended, in summary, that as a result of her compensable injury,

her treating physician had suggested that the claimant to consider implementation

of an internal pain pump.  The claimant contended that Dr. Mocek had advised her

to undergo a trial procedure to test the efficacy of potential implantation of the

internal device before determining whether the internal pain pump should be

implanted.  The claimant maintained that the medical treatment recommended by

her treating physician was reasonably necessary and should be approved.

The respondents contended that it had paid all benefits to which the claimant

was entitled and that the requested procedure/treatment was not reasonably

necessary.  At the hearing, the respondents again pointed out that it had continued

to pay all medical treatment, except for the pain pump recommendation.

The claimant, Darcy E. Sparks,  testified in her own behalf.  Korrine

Lancaster, a workers’ compensation specialist for the TPA, was called as a witness
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by the respondents.   The record is composed solely of the transcript of the August

9, 2010, hearing containing a volume of medical records consisting of eighty-seven

(87) pages, introduced as “Joint Exhibit A,” together with two (2) and four (4) page

supplemental medicals, introduced as “Claimant’s Exhibit A” and “Respondent’s

Exhibit A,” respectively.  Subsequent to the hearing, both parties submitted letter

briefs addressing how the medical evidence supported their conflicting contentions

on the sole issue presented for determination.  Said briefs have been blue-backed

and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that she is

entitled to a trial procedure to test whether the installation of an internal pain

pump would be reasonably necessary medical treatment for her claim.  This

finding is limited to the approval of a trial procedure and is not authorization
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to implant an internal pain pump which will require further development of

the medical evidence, as well as a preauthorization at the physician-level

review.

4. All additional issues are, by necessity, specifically reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  As reflected above,

the claimant sustained an admitted, compensable back injury on August 5, 2005.

The record actually reflects that the claimant was involved in two (2) work-related

incidents which arose out of and during the course of her employment with Saline

Memorial Hospital.  Apparently, the first incident occurred during June, 2005, at

which time the claimant was sent to the company doctor, Dr. Evelyn Cathcart.  Dr.

Cathcart treated the claimant and permitted her to return to work the same day.

The claimant continued working until on or about June 5, 2005, at which time she

was involved in a second accident described below:

A     I was working for Saline Memorial Hospital, MedTran Ambulance, and we were
taking a patient from the ICU unit to Little Rock.  We were loading him – we had
loaded him and were lifting him on the cot, and I was working with a man that I
hadn’t worked with in a long time, and when we lifted, he pulled back and it pulled
me forward, and this patient was probably 300 pounds plus maybe with all the
equipment.

Q     Okay, and when the injury occurred, where was your pain located?

A     Across my back, my lower back.

Q     Lower back?
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A     Uh-huh.

Q     Okay.  And then we have the medical records here.  Who did you first seek
treatment with?

A     Dr. Cathcart is who they refer all their workmen’s comp to.  (Tr.13)

The record reflects that respondents have exercised good faith in meeting

it s obligations under our workers’ compensation laws by providing the claimant with

prompt, reasonably necessary medical treatment.  In fact, as will be summarized

below, respondents have provided the claimant with treatment by a number of

medical providers, including various specialists.  The record reflects that the

claimant has undergone significant diagnostic testing, treatment, including surgery,

which has required substantial maintenance treatment by pain specialists both

before and after the claimant’s surgery.  As previously noted, respondents have

paid, and continue to pay, all medical treatment, save the immediate treatment

requested by the claimant.

The claimant was initially examined and treated by the company doctor, Dr.

Evelyn Cathcart of Benton, Arkansas.  Dr. Cathcart initially diagnosed a lumbar

strain.  The claimant was taken off work and prescribed Skelaxin, Ultracet, and rest

for one week, followed by physical therapy for back strengthening.  The claimant

underwent a MRI of the lumbar spine on August 22, 2005, which reflected minimal

broad based bulging of disc material at several levels.  No significant compromise

of the thecal sac was noted.  (Jt. Ex. A, pp.1-2)
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The claimant continued under the care of Dr. Cathcart.  On October 4, 2005,

Dr. Cathcart noted that the claimant continued to experience weakness in her legs

and continued tenderness over the right SI joint.  Dr. Cathcart assessed lumbar

strain versus sacroiliitis.  Dr. Cathcart ultimately referred the claimant to Dr. Thomas

Hart, a pain specialist.  Dr. Hart noted that the claimant was allergic to Pennicillian,

Erythromycin, Codeine, Morphine, Darvon, Darvocet, Ultracet and Skelaxin.  After

reviewing the MRI film, Dr. Hart determined that the claimant had a small disc

protrusion at L5-S1 with slight impingement of what appeared to be L5.  The

claimant returned to Dr. Hart on November 17, 2005, at which time she underwent

an epidural injection at L4 through S1.  The record reflects that, initially, the

claimant noted improvement in her pain level following the injection, but then

returned to her baseline level.  A subsequent diagnostic discography performed on

November 30, 2005, and diagnostic lumbar facet injections were not successful in

reproducing the claimant’s pain pattern.  The claimant was next referred to Dr.

Edward H. Saer, an orthopedic surgeon in Little Rock, Arkansas.  Dr. Saer

examined the claimant on January 3, 2006.  He suggested that the claimant be

seen by Dr. Brent Sprinkle, D.O. with Arkansas Speciality Spine Center.  Dr.

Sprinkle initially evaluated the claimant on January 10, 2006.  Dr. Sprinkle noted

the claimant’s allergies to the aforementioned drugs, as well as aspirin.  After

additional studies, Dr. Sprinkle performed a SI steroid injection which was reported

to completely resolve the claimant’s pain.  Dr. Sprinkle determined that SI definitely
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seemed to be the trigger area for pain.  The claimant returned to Dr. Sprinkle on

March 16, 2006, at which time he again reported that trigger point injection was

helpful but only lasted for a short time.  It was Dr. Sprinkle’s impression that the

claimant had a right piriformis syndrome.  On July 26, 2006, Dr. Sprinkle performed

a second steroid injection with good, but only temporary results.  A third SI joint

injection was administered by Dr. Sprinkle.  Again, Dr. Sprinkle noted that post-

injection, the claimant improved.  However, because the claimant had undergone

three (3) injections, he offered no further treatment for four (4) to six (6) months,

and released the claimant to return to work on September 13, 2006.  (Jt. Ex. A,

p.33)

The clamant subsequently exercised her right to change treating physicians.

Again, respondents showed good faith in meeting its obligations by allowing the

claimant to change physicians to Dr. Christopher Mocek.  The claimant first saw Dr.

Mocek on March 22, 2007.  Dr. Mocek has been the claimant’s primary and

authorized treating physician since that time.  After reviewing the actual MRI films

taken on August 22, 2005, Dr. Mocek opined that the claimant had a definite

herniated disc at L5-S1.  He also noted lumbar radiculopathy and lumbar muscle

spasms.  On May 11, 2007, Dr. Mocek performed an arthroscopic diskectomy for

claimant’s herniated disc at L5-S1.  Dr. Mocek reported that there was a grade 4 left

lateral annular disruption which contained herniation and a right grade 1 lateral

tear.  Dr. Mocek removed a small portion of the herniated disc tissue during the May
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11, 2007, procedure.  A second MRI, taken on June 21, 2007, showed broad-based

bulging at multiple levels, resulting in abutment of the descending left L5 nerve.  (Jt.

Ex. A, pp.37-46)

Dr. Mocek subsequently referred the claimant to Dr. Jason Tullis, a

neurosurgeon in Little Rock, Arkansas.  Dr. Tullis evaluated the claimant on

September 20, 2007.  Dr. Tullis noted the clamant’s allergies to numerous

medications previously identified, together with Oxycodone and Hydrocodone.  Dr.

Tullis offered to perform an L5-S1 diskectomy without assurance as to its

usefulness while leaving the decision up to the claimant.  The claimant last saw Dr.

Tullis on November 19, 2007, following a IDET procedure performed by Dr. Mocek

which resulted in the development of left leg pain.

On February 19, 2008, the claimant was seen for an independent medical

evaluation by Dr. Philip Kravetz.  Dr. Kravetz examined the claimant and reviewed

the various diagnostic studies.  He noted that although Dr. Tullis reluctantly offered

a discectomy, he opined that there was nothing to suggest that procedure would be

helpful. Dr. Kravetz recommended a functional capacity evaluation.  He opined that

the claimant had reached maximum medical improvement and assessed a five

percent (5%) permanent impairment rating.  (Jt. Ex. A, pp.59-61)

The claimant returned to the care of Dr. Mocek.  Dr. Mocek next provided

radio frequency treatment for pain relief which failed. On November 17, 2008, Dr.

Mocek performed a lumbar myelogram which showed severe degenerative disc
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disease at which time Dr. Mocek referred the claimant to Dr. Bernard Crowell for

evaluation.  The claimant was seen by Dr. Crowell, an orthopedic surgeon in Little

Rock, on December 9, 2008.  Dr. Crowell noted a broad-based disc herniation at

L5-S1.  Dr. Crowell recommended discectomy on the left at L5-S1.  A discectomy

was performed as recommended by Dr. Crowell on January 19, 2009.  (Jt. Ex. A,

pp.72-75)

Following surgery, the claimant returned to Dr. Mocek on May 21, 2009.  Dr.

Mocek noted that following the surgery, claimant’s back pain was improved, but that

the  claimant  developed  pain  radiating  into her left leg.  Dr. Mocek noted that

post-surgical MRI performed by Dr. Crowell showed the development of scar tissue

and significant epidural fibrosis at L5-S1 on the left.  Following surgery, Dr. Mocek

has primarily provided the claimant with maintenance treatment for her complaints

of pain.  As frequently pointed out, the claimant is intolerant and/or allergic to

various prescription medications.  In May, 2009, Dr. Mocek recommended a spinal

cord stimulator.  The procedure was performed on September 8, 2009.

Unfortunately, the claimant did not receive favorable results from the spinal cord

stimulator.  On October 7, 2009, Dr. Mocek suggested a pain pump trial procedure

because of the claimant’s chronic pain and her intolerance to pain medications.  Dr.

Mocek explained that because of the claimant’s opiate intolerance a Prialt trial

procedure would be used to test the efficacy of the installation of an internal pain

pump.  Following a pre-authorization review, respondents controverted the trial
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procedure recommended by Dr. Mocek.

The sole issue presented for determination is whether the pain pump trial

procedure recommended by Dr. Mocek is reasonably necessary.

ADDITIONAL MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, the Commission must analyze

both the proposed procedure and the condition it is sought to remedy.  Deborah

Jones v. Seba, Inc., AWCC #D511255, Full Commission Opinion filed December

13, 1989.

The claimant’s primary and authorized treating physician has recommended

a pain pump trial procedure in order to determine whether the implementation of an

internal pain pump might be effective in the treatment of the claimant’s condition.



-11-

Dr. Mocek explained that a pain pump trial procedure involves two (2) test doses

with a medication Prialt.  He stated that if a patient received a fifty percent (50%)

pain relief or more, with no side effects, the patient may be a candidate for a pain

pump with Prialt.  Dr. Mocek further opined that the claimant’s current symptoms

and pain were related to her compensable injury and that the recommended

treatment was reasonable and necessary medical care.  (Cl. Ex. A, pp.1-2)

Based upon Dr. Mocek’s recommendations, the request was sent for a peer

review to pre-authorize the procedure.  I feel compelled to point out that the pain

pump trial procedure was never found to be inappropriate.  Rather, the R.N.

reviewer clearly indicated that the level of review required in the instant claim

mandated the need for physician level review and opinion and should, therefore,

be referred for specialty matched physician review to determine the

appropriateness of the requested care.  (Resp. Ex. A, pp.1-4)

The record in this claim fails to reflect any peer review by speciality matched

physician.

In its brief submitted subsequent to the hearing, respondents argue that

additional pain management treatment was evaluated by Dr. Philip Kravetz and that

Dr. Kravetz determined that it was not reasonable or necessary.  There is no such

fact in evidence.  Dr. Kravetz did not offer an opinion on additional pain

management.  Further, it must be pointed out that Dr. Kravetz performed a medical

evaluation on February 12, 2008, prior to the claimant undergoing surgery by Dr.
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Crowell almost one year later.  Accordingly, Dr. Kravetz’s evaluation is of little

probative value for the immediate issue.  In addition, respondents made a number

of compelling arguments concerning the claimant’s failed course of medical

treatment after Dr. Sprinkle opined that the claimant had reached maximum medical

improvement, arguing  that the claimant’s subsequent course of medical treatment,

including surgery, caused the claimant’s condition to deteriorate rather than

improve.  While I cannot disagree with respondents’ observations, they are totally

irrelevant to the issue at hand.  The claimant has, at all times, followed the

recommendations of her treating physicians.  Medicine is not an exact science.

Further, results of treatment and surgery are never guaranteed to achieve the

desired result.  Respondents have at all times authorized the claimant’s course of

medical treatment.  Respondents cannot now object to various treatment modalities

that it previously approved.  The clamant continues to experience chronic pain.  The

clamant is entitled to maintenance care for her pain.  The claimant has not

requested that respondents authorize a pain pump.  Rather, the claimant’s

authorized treating physician and the claimant have requested a trial procedure to

determine the efficacy of an internal pain pump.  Because the claimant has

exhibited an intolerance to almost all pain medications, her request is both

reasonable and necessary.  

Korrine Lancaster was called as a witness by the respondents.  Ms.

Lancaster has been managing this claim since its inception.  In my opinion,
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respondents have attempted to address a future issue rather than the issue

currently before the Commission.  The claimant has only requested a trial

procedure to determine whether she is a candidate for a pain pump.  The ultimate

issue will require pre-authorization and peer review which I found lacking in the

instant claim.  The following is a portion of Ms. Lancaster’s testimony which I found

illuminating:

EXAMINATION BY THE COMMISSION

BY JUDGE GREENBAUM:

Q     You have been managing this claim from a medical cost basis since ‘05, is that
correct?

A     Yes, sir.

Q     You’ve been in the hearing room here today to hear the Claimant testify.  With
regard to her inability to take pain medications, do the records confirm her
testimony with regard to her reactions to various types of pain medication?

A     I actually wasn’t aware that she was allergic to all of the medications.

Q     So you don’t talk to the medical providers or get reports with regard to –

A     I do get reports.

Q     Okay.  Had she been prescribed all these medications that she went through
the list of with regard to the effect of those medications?  You don’t know anything
about that?

A     No.  I assume that she has.  I’m just saying I wasn’t aware of the fact that the
reason for changing any medications was because she was allergic to them, but if
that’s what the records state.

Q     She’s undergone lots of procedures that have exceeded $1,000, correct?
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A     Yes, sir.

Q     And have you all gotten precertification of all of those procedures?

A     We do on most all of them, yes, sir.

Q     Well, what determines whether you get a percert on all of them or not?

A     It there’s a questionable – I mean, normally everything other than just a normal
MRI, we do precertifications on.

Q     Now, her surgery has occurred since she obtained a change of physician some
three years ago, is that correct?

A     Correct.

Q     And I assume you all got precertification on the surgery?

A     Correct.

Q     And did you do follow-ups with the surgeon to determine the efficiency of the
surgery?

A     Correct.

Q     You did?

A     Well, we get the reports from them after it, if that’s what you’re asking.

Q     Well, did they confirm her testimony that the surgery relieved her back pain but
caused increased lower extremity pain?

A     I don’t remember.

Q     What is the cost of a trial pain pump?

A     I don’t know what the trial cost.  I know the actual pain pump is in the
neighborhood of $85,000.

Q     But you don’t know what the trial is?
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A     I don’t know what the trial is, no, sir.

Q     Well, then how do you determine that it exceeded $1,000 for the trial?

A     Well, the pain pump is what we precert.

Q     So you did not precert the trial procedure, but only –

A     Yes.

Q     – the procedure in the event that the trial came back with a positive result?

A     Yes, sir.  I don’t know what the cost is.  I know it’s over $1,000.  I don’t know
what the actual cost is of the trial.

Q     Prior to this recommendation by Dr. Mocek, what was the Claimant’s course
of conservative treatment?  In other words, you’ve been monitoring this claim, what
treatment was she receiving for maintenance of her condition?

A     She went for quite a while without any treatment?

Q     What do you mean, quite a while?

A     Well, there wasn’t any recommendations for treatment, for conservative –

Q     Are you talking about before or after the surgery in ‘09?

A     After the surgery.  This is after she went back to work as a dispatcher, she
didn’t have treatment for a while.  There weren’t any requests, and then just out of
the blue, I had a request for a pain pump trial.  Actually, the spinal cord stimulator
first, and then that failed, then they requested the pain pump trial.  Can I say
something?  My concern on this claim, I have another claim with Dr. Mocek –

MR. JENSEN:     Your Honor, I’m going to object that we have something
going in regard to other claims.  They have no relevance to this at all.

MR. WADE:     Well, Your Honor, I think she can testify to her experience as
to why she had this concern with regard to this procedure.

JUDGE GREENBAUM:     I’ll allow it.  Go ahead.
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THE WITNESS:     We had a pain pump that he recommended, and we
litigated it – and it did not meet precert as well and litigated it and lost, and
they did the pain pump and it was a failure as well.

JUDGE GREENBAUM:     Well, was the trial a success or a failure?

THE WITNESS:     A failure.

JUDGE GREENBAUM:     The trial was a failure and then they went ahead
with the pain pump?

THE WITNESS:     Yes, sir.

JUDGE GREENBAUM:     Well, did you litigate the trial or the pain pump?

THE WITNESS:     We litigated the pain pump.

JUDGE GREENBAUM:     After the trial was a failure?

THE WITNESS:     Yes sir.

JUDGE GREENBAUM:     You understand that the sole issue here today is
whether or not to authorize the trial only?

THE WITNESS:     Yes, sir.

JUDGE GREENBAUM:     Any other issues will be reserved.

That is the sole issue, correct, gentlemen?

MR. JENSEN:     Yes, Your Honor.

THE WITNESS:     The only reason why it was denied is because it didn’t
meet precert, and that’s required by law to get, to obtain.

JUDGE GREENBAUM:     I’m sorry, you lost me there.

THE WITNESS:     Well, you have to precert that it a precertification to have
the trial done and it wasn’t, it came back not reasonable and necessary, so
we didn’t approve it.
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JUDGE GREENBAUM:     Then they went ahead and had the pain pump?

THE WITNESS:     And that’s why we’re here today, because the trial didn’t
meet precert, it didn’t meet precert.  They said it wasn’t reasonable and
necessary, so I couldn’t override that and go ahead and do it.  I mean, that’s
not my decision to make.

JUDGE GREENBAUM:     Do you’re saying the reason that you have denied
this trial procedure is because it didn’t meet precert?

THE WITNESS:     Correct.  (Tr. 40-45)

The primary treating physician has recommended a trial procedure to test the

efficacy of the installation of an internal pain pump.  I my opinion, the request is

reasonable and necessary.  Further, as set out above, respondents failed and/or

refused to submit the pre-authorization review to a specialty matched physician for

a determination of whether the trial was appropriate.  Accordingly, the claimant has

proven, by a preponderance of the evidence, that the requested procedure is

reasonable and necessary.

AWARD

Respondent, Risk Management Resources, is hereby directed and ordered

to pay the pain pump trial procedure recommended by Dr. Christopher K. Mocek.

Claimant’s entitlement to further medical treatment beyond the trial procedure is

specifically reserved.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


