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STATEMENT OF THE CASE

On December 17, 2009, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted in this matter on

October 22, 2009, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit “1”, and made a part

of the record without objection, subject to any modifications made at the full

hearing.

The parties stipulated to the following at the December 17, 2009, full

hearing:

1) The Arkansas Workers’ Compensation Commission has
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jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including on or about March of 2009.

3) In the event of an award, respondents are entitled to an offset

for unemployment benefits received by the claimant pursuant

to A.C.A. § 11-9-411.

At the prehearing conference the parties stipulated to certain compensation

rates.  However, at the full hearing, respondents moved to withdraw the

claimant's average weekly wage and compensation rate stipulation.  Claimant

objected to the withdrawal of the stipulation, but after hearing arguments of

counsel, I hereby overrule claimant's objection and allow the respondents to

withdraw the compensation rates stipulation outlined in the Prehearing Order

which has been incorporated herein as Commission Exhibit 1.  Therefore, the

following issues were open for adjudication at the December 17, 2009, full

hearing:

1) Whether the claimant sustained a compensable left elbow

injury by specific incident in March of 2009.

2) If compensability is overcome, whether claimant is entitled to

all associated medical treatment, temporary total disability

benefits from March 27, 2009, to a date to be determined, and

attorney's fees.

3) Average weekly wage.

At the full hearing, claimant contended she sustained a compensable left

elbow injury caused by specific incident on or about March of 2009.  The claimant
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contended she is entitled to reasonable and necessary medical treatment under

Workers' Compensation Rule 30, including but not limited to the providers listed

in the prehearing questionnaire.  The claimant contended that she is entitled to

temporary total disability benefits from March 27, 2009, to a date yet to be

determined, and the claimant contends that the above benefits have been denied

and that the claimant's attorney is entitled to a fee under A.C.A. § 11-9-715.

Claimant reserves all issues not outlined herein.  Claimant reserves any issues

of permanency, wage loss, or vocational retraining.  Claimant contends that the

deer incident would not constitute an independent intervening cause that would

limit the respondents' liability.

Respondents contended at the full hearing that the claimant did not sustain

an on the job injury on or about March 2009.  Respondents contend that any

problems the claimant is having with her left elbow did not arise out of or within

the course and scope of her employment with the respondent employer.  In the

alternative, should the claim be found compensable, respondents contend that

between the claimant's two surgical procedures on her left elbow she hit a deer

that would be considered an independent intervening cause.  That should the

claim be found compensable, the incident of the claimant hitting the deer would

be considered an independent intervening cause that would cut off all

respondents' liability at that time.

DISCUSSION
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The claimant worked for the respondent employer as a “billing assistant.”

The claimant testified that she injured her left elbow sometime in early March of

2009.  The claimant testified as follows regarding the incident in early March of

2009 that caused her alleged compensable left elbow injury:

A Shred It comes and we have these boxes that contain bags

that you put your papers in to take them for shredding, and I

opened the box and got the bag out, and we have these carts

that we put them on, and when Shred It comes to get them, or

we can just pull them out to the edge of the hall and they sit

there and then we get the cart and pick them up, but you have

to pull it out of the box in order to pull the string and move it

out, and all I did was move the bag out of the deal and pull it

to pull it out of the way, and I just felt something in my elbow.

I just thought I had strained it.  I didn't think it was any big

deal.

(T. pp. 20-21, lines 22-25 & 1-9)

The claimant testified that after injuring her left elbow in early March of

2009, she continued to work the rest of the day and never reported the incident

to her supervisors.  The claimant testified she felt that she didn't think the incident

was “any big deal.”  Claimant testified that she continued to have problems with

her elbow and finally on March 18, 2009, she went to see Dr. Ronald Rush.  The

claimant treated with Drs. Rush, Frazier, and Thompson, regarding her left elbow

problems.  The claimant testified she was given injections in her left elbow to

relieve the symptoms, however she testified she continued to have problems with

her left elbow.

Ultimately, Dr. Thompson performed surgery on the claimant's left elbow
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on June 22, 2009.  Dr. Thompson's operative report states that he performed a

left lateral epicondylectomy, debridement and reattachment on June 22, 2009.

(RX 1, p. 26)

Following the claimant's June 22, 2009, left elbow surgery, she struck a

deer while driving a car and reinjured her left elbow.  As a result, the claimant had

to undergo a second left elbow surgery on October 26, 2009.  Dr. Thompson's

October 26, 2009, operative report stated that he performed a left lateral

collateral ligament reconstruction and left lateral epicondylectomy reattachment.

At the time of the full hearing in December of 2009, the claimant was still within

her healing period from the October 2009 second surgery pursuant to Dr.

Thompson's November 20, 2009, report contained at page 42 of Claimant's

Exhibit 1.

ADJUDICATION

The claimant contends she sustained a compensable injury to her left

elbow by specific incident sometime in early March of 2009.  In order to prove a

compensable injury as a result of a specific incident that is identifiable by time

and place of occurrence, a claimant must establish: (1)  proof by a

preponderance of the evidence of an injury arising out of and in the course of his

employment ; (2)  proof by a preponderance of the evidence that the injury

caused internal or external harm to the body that required medical services; (3)
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 medical evidence supported by objective findings establishing the injury; and (4)

 proof by a preponderance of the evidence that the injury was caused by a

specific incident and is identifiable by time and place of occurrence.  Ark. Code

Ann. § 11-9-102(4).  If the claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the compensability of a claim,

compensation must be denied.  Mickel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W .2d 876 (1997).  The employee has the burden of proving the

compensable injury.  Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753

(2001).

Respondents seem to argue that since the claimant could not pinpoint the

exact date and time she lifted the bag that caused her alleged left elbow injury,

that her injury did not arise out of or in the course of her employment.  In Edens

v. Superior Marble and Glass, 346 Ark. 487 (2001), the Arkansas Supreme Court

held that “identifiable by time and place” meant subject to identification and did

not require the claimant to specify the exact time of the occurrence.  The

claimant's credible testimony and the medical records wherein the claimant

identified her source of injury corroborate the claimant's claim that her injury

arose out of and in the course of her employment while working for the

respondents in early March of 2009.  The claimant attempted to continue working

but ultimately her pain in her left elbow persisted and she sought medical

attention.  Clearly, medical services were needed and the claimant underwent left
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lateral epicondylectomy, debridement and reattachment for her left elbow

problems on June 22, 2009.  The medical records show objective medical

evidence of the injury.  The corrective surgery on the claimant's left elbow show

that she proved by a preponderance of the evidence that her injury caused

internal harm to her body that required medical services.  As stated, the medical

evidence shows that every time the claimant was asked how she injured her left

elbow she recalled doing it while moving a large bag of debris in early March of

2009 while working for the respondent employer.

There are numerous cases that come down largely on the claimant's

credibility.  This case turns on the claimant's credibility, and I find that the

claimant was an extremely credible witness.  Her demeanor on the witness stand

as well as the corroborating medical evidence leads this examiner to find that the

claimant has proven all of the elements of compensability as outlined above by

a preponderance of the evidence.  Therefore, I find that the claimant did sustain

a compensable left elbow injury by specific incident on or about March of 2009.

An employer shall promptly provide for an injured employee such medical

treatment as may be reasonably necessary in conjunction with the injury received

by the employee.  Ark. Code Ann. § 11-9-508(a).  The claimant bears the burden

of proving that he or she is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What constitutes

reasonable and necessary medical treatment is a question of fact to be
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determined by the Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has proven by a

preponderance of the evidence that all medical treatment contained in the record

herein related to her left elbow is reasonable, necessary, and related to her

compensable left elbow injury.  Therefore, I find that the respondents are

responsible for all medical treatment for the claimant's left elbow contained in the

record herein pursuant to Commission Rule 30.

Respondents have contended that when the claimant struck a deer while

driving her vehicle that such an incident was an independent intervening cause

that cut off any liability they may have in this claim.  I disagree.  A non-work

related independent intervening cause does not require negligence or

recklessness, but if the claimant is engaged in unreasonable conduct, the result

may be an independent intervening cause.  Davis v. Old Dominion Freight Line,

Inc., 341 Ark. 751, 20 S.W.3d 326 (2000).  In this instance, the claimant was not

engaging in unreasonable conduct while driving her car when a deer struck it.

The result of the auto accident with the deer does not constitute an independent

intervening cause which would limit the respondents' liability.  Therefore, I find

that even after the claimant's auto accident with the deer, the respondents are still

liable for her subsequent medical treatment contained in the medical records in
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the record herein related to the claimant's left elbow.

Claimant contends she is entitled to temporary total disability benefits from

March 27, 2009, to a date yet to be determined.  The claimant sustained a

scheduled injury to her left elbow.  The claimant is, therefore, entitled to

temporary total disability compensation while she is within her healing period and

has not returned to work.  Ark. Code Ann. § 11-9-521(a).  Wheeler Const. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W .3d 822 (2001).

In the present case, I find the claimant has proven by a preponderance of

the evidence that she remained in her healing period and did not return to work

from March 27, 2009, through a date yet to be determined.  Respondents are

responsible for temporary total disability benefits for that period.  In making the

temporary total disability determination, I do not disregard the medical reports

which states the claimant could have returned to work with no restrictions during

the period of now awarded temporary total disability.  However, once again the

claimant's credible testimony about her medical treatment and inability to work

and contemporaneous medical reports support this period of temporary total

disability.  There is no dispute that claimant's left elbow required surgery, and

there is no dispute that the claimant remained within her healing period up

through the date of the full hearing pursuant to Dr. Thompson.  It is also

undisputed the claimant has not worked from March 27, 2009, through the date

of the hearing.
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The remaining issue to be determined is the claimant's average weekly

wage.  In the Prehearing Order, the parties stipulated that claimant's average

weekly wage was $340.00 per week.  However, at the full hearing, respondents

stated that they did not obtain wage records until the day of the hearing.

Therefore, respondents requested the stipulation be withdrawn and the issue of

the average weekly wage be heard.  As I have stated above, I have allowed the

respondents to withdraw their stipulation and the issue of average weekly wage

will be determined.  Arkansas Code Annotated § 11-9-518 states:

(a)(1) Compensation shall be computed on the average weekly

wage earned by the employee under the contract for hire in force

at the time of accident and in no case shall be computed on less

than a full-time workweek in the employment.

(2) Where the injured employee was working on a piece basis,

the average weekly wage shall be determined by dividing the

earnings of the employee by the number of hours required to earn

the wages during the period not to exceed fifty-two (52) weeks

preceding the week in which the accident occurred and by

multiplying the hourly wage by the number of hours in a full-time

workweek in the employment.

(b) Overtime earnings are to be added to the regular weekly

wages and shall be computed by dividing the overtime earnings

by the number of weeks worked by the employee in the same

employment under the contract of hire in force at the time of the

accident, not to exceed a period of fifty-two (52) weeks preceding

the accident.

(c) If, because of exceptional circumstances, the average weekly

wage cannot be fairly and justly determined by the above

formulas, the commission may determine the average weekly

wage by a method that is just and fair to all parties concerned.
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In the present case, the claimant contends that at the time of her injury she

was making $8.50 per hour working a 40 hour per week which would calculate

to an average weekly wage of $340.00 per week.  The respondents contend that

the claimant has an average weekly wage of $263.00 per week.  The

respondents are relying on their exhibit found at Respondents' Exhibit 2, pages

1 and 2, which shows the claimant's gross earnings between April 1, 2008, and

April 1, 2009.  As stated above, it is undisputed the claimant did not work after

March 27, 2009.  Therefore, the wage records introduced by the respondents do

not accurately reflect the claimant's periods of employment.  Further, the wage

records from the respondents are not broken down in any manner.  Clearly, the

testimony and the medical reports show that the claimant did seek medical

attention prior to her last day of employment on March 27, 2009, and without an

accurate breakdown of her work record it would be speculation to determine

whether the claimant missed work due to seeking medical attention for her

compensable injury or for other reasons.  Therefore, I find that the respondents'

exhibit requires significant speculation for me to consider in determining the

claimant's average weekly wage.  Therefore, I find that the best evidence that

reflects the claimant's average weekly wage is the claimant's credible testimony

that she had a contract of hire in force at the time of her accident for $8.50 per

hour for a 40 hour week.  Therefore, I find that the claimant's average weekly

wage was $340.00 per week.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations outlined herein are reasonable and are

hereby accepted as fact.

3) The claimant's average weekly wage is $340.00 per week.

4) The claimant has proven by a preponderance of the evidence

that she sustained a compensable left elbow injury arising out

of her employment in March of 2009.

5) The claimant has proven by a preponderance of the evidence

that all the medical treatment related to her left elbow

contained in the record herein was reasonable, necessary,

and related to her compensable left elbow injury.  Therefore,

respondents are responsible for all of the medical treatment

for the claimant's left elbow contained in the record herein

pursuant to Rule 30.

6) The claimant's auto accident where she struck a deer did not

constitute an independent intervening cause.

7) The claimant has proven by a preponderance of the evidence

that she remained in her healing period and did not return to

work from March 27, 2009, through a date yet to be

determined.  Respondents are responsible for temporary total

disability benefits for that period.
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8) Claimant's attorney, the Honorable Steven McNeely, is

entitled to the maximum statutory attorney's fees on benefits

awarded herein, one-half of which is to be paid by the

claimant and one-half to be paid by respondents in

accordance with A.C.A. § 11-9-715 and Arkansas W orkers'

Compensation Rules and Regulations, Rule 10.

ORDER

The claimant has proven by a preponderance of the evidence that she

sustained a compensable left elbow injury arising out of her employment in March

of 2009.  The preponderance of the evidence shows that all medical treatment

related to the claimant's left elbow contained in the record herein was reasonable,

necessary, and related to the claimant's compensable injury.  Therefore, all

medical treatment for the claimant's left elbow contained in the record herein is

the responsibility of the respondents pursuant to Rule 30.  The claimant has

proven by a preponderance of the evidence that she remained in her healing

period and did not return to work from March 27, 2009, through a date yet to be

determined.  Respondents are responsible for the temporary total disability

benefits for that period.  Claimant's average weekly wage is $340.00 per week.

The claimant's attorney is entitled to the maximum statutory attorney's fees

on all benefits awarded herein, one-half of which is to be paid by the claimant and

one-half to be paid by respondents in accordance with A.C.A. § 11-9-715 and

Arkansas W orkers' Compensation Rules and Regulations, Rule 10.  
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All sums herein accrued are payable in a lump sum without discount and

this award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


