
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F408803

MELTON SMITH, EMPLOYEE CLAIMANT

LENNOX INDUSTRIES, INC., EMPLOYER RESPONDENT NO. 1

ESIS, INC. (TPA),
INSURANCE CARRIER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED DECEMBER 22, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 24,
2010, in Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. Jesse L. Kearney, Attorney at Law, Pine Bluff,
Arkansas.

Respondents No. 1 represented by Ms. Betty J. Hardy, Attorney at Law, Little Rock,
Arkansas.

Second Injury Fund represented by Mr. David L. Pake, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, anatomical impairment, rehabilitation, wage-loss, and

attorney’s fees.

At issue is whether or not the claimant sustained a compensable neck and

back injury pursuant to Ark. Code Ann. § 11-9-102, and Fund liability pursuant to

Ark. Code Ann. § 11-9-525.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

August 23, 2004, at which time the claimant sustained multiple, compensable
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injuries at a compensation rate of $302.00/$227.00.  Medical expenses, temporary

total disability benefits, and permanent partial disability benefits (a 10% rating to the

left ankle assessed January 18, 2006, by Dr. Steven Kulik, and a 3% rating to the

right hip assessed April 19, 2006, by Dr. Gordon Newbern) have been accepted.

On October 23, 2006, the Medical Cost Containment Division approved a change

of physician to Dr. Chakales.  This claim has been the subject of a previous hearing

and Order filed October 23, 2008, finding the claimant’s left carpal tunnel syndrome

was unrelated to the compensable injury.  The claimant receives Social Security

Disability benefits ($850.00 monthly).

The claimant contends he injured his neck and back in 2004 at the same

time he sustained the compensable injuries to his ankle and hip.  He seeks payment

for his neck and back treatment with Dr. Chakales and payment of the twenty-five

percent (25%) rating to the body as a whole (10% lumbar and 15% cervical)

assessed by Dr. Chakales in his report of March 26, 2010.  The claimant is willing

to undergo a rehabilitation evaluation at the respondents’ expense, however, he

feels he is physically unable to work.

Respondent No. 1, Lennox, contends this claim for left forearm, foot, hip, and

knee injuries and right hip and groin injuries was accepted and paid.  The claim was

controverted in January, 2007, when Dr. Chakales began treating the claimant’s

neck and back.  The respondents contend the claimant did not sustain a

compensable spinal injury in 2004 and further medical treatment is unreasonable,

unnecessary, and not causally related.  The respondents further contend a job was

made available within the claimant’s work restrictions and the claimant returned to

work.  He was terminated on September 10, 2006, due to excessive absenteeism.

Respondent No. 2, the Second Injury Fund, contends the claimant cannot

prove the compensability of the back, neck, right leg or hip conditions.  The Fund
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also contests the three percent (3%) rating to the right leg, fifteen percent (15%) to

the neck and ten percent (10%) to the back.  The parties cannot meet the second

and third elements of proof of the Mid-State defense, therefore, the Fund has no

liability.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the depositions of Dr. Kenneth Rosenzweig (taken June

18, 2010) and Dr. Harold Chakales (taken July 28, 2010) incorporated by reference.

The claimant and Don Bonnette testified at the hearing.

The claimant’s history of injury can be found in the October 23, 2008,

Opinion.  The claimant testified he was physically unable to perform his job as a

material handler due to injuries to his arm, ankle, hip, neck and back after sheets

of metal fell on him.

The claimant’s hip was treated by Dr. Newbern; his arm by Dr. Rhodes; his

ankle by Dr. Kulik; and he began seeing Dr. Chakales in 2006, two (2) years after

the compensable injury.  The claimant attempted unsuccessfully to return to work

in November, 2004, and the summer of 2006.  But a Functional Capacity Evaluation

(FCE) was performed in February, 2006, which was invalid.  And the job

descriptions at Lennox were approved by Dr. Rosenzweig.

The claimant testified his job at Lennox required strenuous rapid work with

standing, climbing, turning, twisting, stooping, bending, lifting and reaching

overhead.  His case worker advised him of two (2) jobs available at Lennox but he

stated he was never given an opportunity to work.  He has not tried to find work

elsewhere.  He stated he was earning $9.25 an hour at the time of the injury and

$14.25 an hour at the time of his termination.
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Don Bonnette, human resource manager employed with Lennox since 1987,

disagreed with the claimant’s characterization of the job as fast and furious.  When

the claimant was released by his physicians in 2006, the respondents made work

available to the claimant within his restrictions but the claimant was leaving early

and coming in late without a doctor’s excuse.  The claimant was fired for excessive

absenteeism.

MEDICAL EVIDENCE

In his deposition, Dr. Rosenzweig explained that he treated the claimant from

September, 2004, to August, 2006, for left ankle and left lower thigh pain.  Dr.

Rosenzweig performed a physical examination including the spine, which was

normal.  The claimant was diagnosed with deep contusions and treated

conservatively, (Depo. p. 6-7).  Although the claimant complained of back pain, he

did not mention his neck, (Depo. p. 7).

Dr. Rosenzweig saw the claimant again in October, 2004, and diagnosed a

lipoma (fat deposit) over the L5-S1 facet, unrelated to trauma, (Depo. p. 8-9).

In follow-up visits the claimant complained of soreness in his back but had

no focal findings, stiffness, or significant pain.  As of October, 2004, Dr.

Rosenzweig found no objective medical findings to support a back injury, (Depo. p.

11-12, 35).

The claimant returned to work but according to Dr. Rosenzweig the ankle

injury seemed to bother the claimant the most.  However, an MRI scan of the ankle

was normal, (Depo. p. 14-15).  Dr. Rosenzweig continued the claimant’s

unrestricted work release.  As of February, 2005, there is no mention of back or

neck pain.  The claimant received injections for his ankle in May, 2006.  Eventually,

Dr. Rosenzweig referred the claimant to Dr. Kulik, (Depo. p. 19).



-5-

In July, 2005, the claimant returned to Dr. Rosenzweig with complaints of

neck, knee, back, and right hip pain.  The physical examination and x-rays were

normal except for degenerative changes.  Dr. Rosenzweig opined that it would be

unusual for neck symptoms to develop a year after the accident, (Depo. p. 20-23).

The x-rays also showed mild degenerative changes of the lumbar spine and a slight

horizontal sacrum, a congenital condition.  An MRI scan showed degenerative disc

disease at C5-6 with mild degeneration of the lumbar spine and no meniscal tears

of the knee, (Depo. p. 24-25).  A bone scan showed uptake in the ankle and arm but

the right hip, back, shoulder, and neck were negative, (Depo. p. 26).  A January,

2006, EMG/NCV study of the upper extremity was negative, (Depo. p. 28).  Dr.

Rosenzweig opined that further treatment for the neck or back was unnecessary but

the claimant might have myofacial or fibromyalgia type pain requiring medication,

(Depo. p. 26-27).  Dr. Rosenzweig assessed maximum medical improvement and

ordered  a  Functional  Capacity Evaluation (FCE) which proved to be invalid,

(Depo. p. 30, 32).

Dr. Rosenzweig reviewed descriptions of jobs available at Lennox and

opined the claimant should try to go back to work, (Depo. p. 33-34).

Dr. Rosenzweig could not relate the claimant’s neck or back complaints to

trauma, (Depo. 35-36).  He was asked to review testing ordered by Dr. Chakales,

(Depo. p. 37-47).  Although the test results had changed, Dr. Rosenzweig could not

relate the findings to the injury five (5) years earlier.  If the claimant’s present

symptoms were related to the accident, he would have expected these findings to

show up sooner.  And the tests ordered by Dr. Chakales confirm Dr. Rosenzweig’s

diagnosis that the claimant has a congenital sway back.  Dr. Rosenzweig stated

that he  also  disagreed  with  Dr.  Chakales’  impairment  rating  for  the  neck,

(Depo. p. 46-47).  He felt the rating should be seven percent (7%).
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Dr. Rosenzweig was also asked to review Dr. Newbern’s treatment of the

claimant’s right hip pain, (Depo. p. 47-58).  The claimant was diagnosed with a

labral tear and rated at three percent (3%) to the hip.  Dr. Rosenzweig testified the

4th Edition of the AMA Guidelines does not have a rating for labral tears or rotator

cuff tears, and those omissions have been corrected in later editions of the Guides.

Dr. Rosenzweig felt the correct rating was three percent (3%) to the body as a

whole, and seven percent (7%) to the lower extremity, (Depo. p. 53).  Dr.

Rosenzweig is the only physician I know who has received special training in the

use of AMA Guidelines, and I have every confidence in his determination of the

correct rating.

In his deposition, Dr. Chakales testified the claimant’s injuries included the

hips, bilaterally; the left ankle; left carpal tunnel syndrome; and degenerative disc

disease  of  the  lower  lumbar  spine  from  L1  to  the  sacrum  and  left  knee,

(Depo. p. 48).  A January 10, 2006, EMG/NCV study of the left upper extremity was

normal according to Dr. Rutherford.  A January 3, 2007, EMG/NCV by Dr. McCoy

was negative.  Another EMG/NCV study performed on December 4, 2009, by Dr.

Julia McCoy was positive for carpal tunnel and left C-6 radiculopathy, but negative

for the lower extremity.  The 2009 MRI of the hips was normal.  Dr. Chakales

treated the claimant conservatively with pain medication.  Dr. Chakales opined that

it takes months for an injury to show up on an EMG/NCV study, (Depo. p. 13).

Repeat MRI scans showed bilateral impingement syndrome of the hips and

multilevel degenerative disc disease of the neck.  Dr. Chakales opined that these

findings were consistent with progressive degeneration aggravated by trauma

injuring a cervical nerve, (Depo. p. 14-20).

DR. CHAKALES: The fact that he has the abnormal
electromyographic studies and the MR findings that we see now,
there is a good, good chance that this stems back there, that he
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suffered subtle injuries to his neck and to his low back, which have
gradually worsened.

Dr. Chakales opined that the claimant would be unable to return to his former

job in light of his symptoms.  He felt the FCE results were subjective.  Dr. Chakales

did not recommend surgery, (Depo. p. 22-23).

Dr. Chakales could not pinpoint any injury to the cervical or lumbar spine in

2004.  His opinions on causation are based on the history given by the patient,

(Depo. p. 24-25, 41-42).  He also could not answer questions about the major cause

of the claimant’s disability, (Depo. p. 42).

ATTORNEY HARDY: If Mr. Smith had had an injury to his lumbar
spine, be it a strain or whatever, would you have expected him, I
believe your testimony earlier was that he would have started having
problems within the first three or six months of that injury?

DR. CHAKALES: Usually...

ATTORNEY HARDY: Same thing with the cervical spine, would you
have expected him to have complaints of his cervical spine if he
injuried it in August of 2004 within the first three to six months?

DR. CHAKALES: That’s – well, that’s usually the time period, but as
he has gotten older and he injured these areas, this has gotten
worse, you know, and that’s a reasonable assumption.  (Emphasis
supplied)

*****
ATTORNEY HARDY: You would agree, would you not, that all the
findings that have come up on the diagnostic tests have shown up at
least two to three years after the date of injury?

DR. CHAKALES: Yes.

Dr. Chakales based his impairment ratings on the Diagnosis Related

Estimates (DREs) rather than Table 75 of the AMA Guidelines, (Depo. p. 33-34, 36-

38, 43-45).  The Commission prefers Table 75 over the DREs.  Equity v. Crawford,

F005665, 2006 AR Wrk. Comp. LEXIS 48 (Feb 3, 2006).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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The evidence of record shows the claimant sustained multiple injuries when

sheets of metal stacked on a rack, fell over on him.  The claimant was treated for

arm and ankle injuries and ultimately released to return to work.  He complained of

pain in his hip, back, and neck.  Diagnostic testing was positive for a labral tear of

the hip socket, but testing revealed only degenerative changes of the spine.  Over

the years, Dr. Chakales has repeated diagnostic testing with varying results.  He

has opined that the spinal injuries were subtle, not detected with testing, but grew

progressively worse, with aging.  I find his opinion to be speculative.  Dr. Chakales

was hostile and argumentative when confronted with information that conflicted with

his opinions.  I did not find him to be persuasive.  The credibility of witnesses and

the weight to be given to their testimony are matters solely within the province of the

Commission.  Ringier America v. Combs, 41 Ark. App. 47, 849 S.W.2d 1 (1993).

The  claimant has the burden to prove a causal connection between the

work-related injury and any subsequent physical problems for which he seeks

compensation.  Bates v. Frost Logging Co., 38 Ark. App. 36, 827 S.W.2d 664

(1992).  If the disability develops soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition,

“then the claimant has established a causal connection.  However, if there is a span

of time between the accident and the disability, a question of fact arises concerning

the causal connection.

Based on the gap in time between the accident and the onset of symptoms,

the negative test results soon after the injury, and Dr. Rosenzweig’s opinion, I find

the claimant’s hip and spinal complaints are unrelated to the compensable injury.

Wage-loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923
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S.W.2d 886 (1996).  The Commission is charged with assessing wage-loss on a

case by case basis.  Factors to be considered in assessing wage-loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990); and Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  The award of wage-loss is

not a mathematical formula but a judicial determination based on the Commission’s

knowledge of industrial demands, limitations, and requirements, Henson v. General

Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

Considering the claimant’s age, education, work experience, invalid FCE,

and doctor-approved jobs offered by Lennox, I find the claimant has failed to prove

he is entitled to wage-loss for his scheduled arm and ankle injuries.

1. The Workers’ Compensation Commission has jurisdiction of this claim
in which the employee-employer-carrier relationship existed on
August 23, 2004, at which time the claimant sustained multiple
compensable injuries at a compensation rate of $302.00/$277.00.
Medical expenses, temporary total disability benefits, and permanent
partial disability benefits (a 10% rating to the left ankle assessed
January 18, 2006, by Dr. Steven Kulik, and a 3% rating to the right
hip assessed April 19, 2006, by Dr. Gordon Newbern) have been
accepted. 

2. The claimant has failed to prove, by a preponderance of the
evidence, that his hip and spinal symptoms are causally related to the
compensable injury based on Dr. Rosenzweig’s opinion.

3. Respondent #1 has paid all appropriate benefits and further treatment
is unreasonable and unnecessary.

4. The Fund has no liability in this case.
 
This claim is respectfully denied and dismissed.

IT IS SO ORDERED.
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ELIZABETH W. HOGAN   
Administrative Law Judge


