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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant was represented by HONORABLE GREGRORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

The respondent was represented by HONORABLE GILL A. ROGERS,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 5, 2009, in Hope, Arkansas.  A Prehearing Order was

entered in this case on June 9, 2009.  The following

stipulations were submitted by the parties either in the

Prehearing Order or during the course of the hearing and are

hereby accepted:

1. The relationship of employee/employer/carrier
existed between October 2, 2008, and November 24,
2008, and at all other pertinent dates relevant to
this claim. 

2. Liberty Mutual has filed a lien for disability
benefits paid to the claimant.
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3. The claimant's average weekly wage of $455.81
entitles him to benefits for temporary total
disability at the rate of $297.00 per week and
permanent partial disability benefits at the rate
of $223.00 per week if he is entitled to those
benefits.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of back injury.

2. Temporary total disability compensation from
November 25, 2008, through March 15, 2009.

3. Past and future medical expenses including, but 
not limited to, surgery and ongoing pain
management under the care of Dr. James Chambliss.

Respondent:

1. Compensability of the claimant’s alleged injury.

2. Applicability of Arkansas Code Annotated Section
11-9-411.

The record consists of the November 5, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, Johnny Smith, was 51 years old at the

time of the hearing held in this workers’ compensation claim

on November 5, 2009.  Mr. Smith worked approximately twenty-
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seven years as a frame assembler in the manufacture of

furniture for the Alan White Company until the business shut

down in approximately May of 2005.  (T. 15) Mr. Smith

testified that he never had any physical problems that

affected his ability to do that job until the plant shut

down.  (T. 15-16) Mr. Smith then went to school for

approximately two years at the University of Arkansas at

Hope and became certified in industrial technology.  (T. 13)

Mr. Smith began work for Commercial Metals Company in

May of 2007 in the manufacture of steel joists.  Mr. Smith

started as a rigger and later worked as a machine operator. 

The riggers build the joists and a machine operator cuts the

steel to provide parts for the riggers to build the joists. 

(T. 19)  

On November 25, 2008, Mr. Smith presented to Dr. James

Chambliss with symptoms that Dr. Chambliss recorded as

starting with low back pain, then over to the right hip and

down Mr. Smith’s right leg.  (C. Exh. 1 p. 5) A lumbar MRI

was performed on December 5, 2008, which Dr. Richard Jones,

a radiologist, summarized as follows:
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Lumbosacral degenerative disk disease and facette
arthropathy.  There is a notable right paracentral/
foraminal disk bulge at L4-5 with associated moderately
severe right lateral recess stenosis, mild right neural
foraminal stenosis, and moderately severe central
stenosis.  Other, less severely affected levels as
described above.  (C. Exh. 1 p. 11)

Dr. Chambliss referred Mr. Smith to Dr. Lee Buono, a

neurosurgeon.  Mr. Smith presented to Dr. Buono on

January 7, 2009, with symptoms that Dr. Buono recognized as

consistent with the distribution of the L5 nerve.  Dr. Buono

identified on the claimant’s MRI a large right-sided disk

herniation at L4-5 compressing the exiting L5 nerve root. 

(C. Exh. 1 p. 23-24) Dr. Buono performed surgery on

January 16, 2009, to remove the disk herniation and

decompress the nerve root.  (C. Exh. 1 p. 27)

Dr. Buono released Mr. Smith to return to full duty

work on March 16, 2009, and Mr. Smith returned to work for

Commercial Metals Company working as both a rigger and a

machine operator until he received a permanent layoff on

May 29, 2009. (T. 50) On June 17, 2009, Mr. Smith returned

to Dr. Buono reporting symptoms including low back pain,

symptoms in his left leg and his right leg, tingling while

walking and numbness while sleeping.  (C. Exh. 1 p. 32) Dr.
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Buono signed the following letter addressed “To Whom It May

Concern” on June 17, 2009:

Johnny Smith has degenerative disk disease in his
lumbar spine, and the degeneration of his spine was at
least in part due to a lifetime of hard labor and heavy
lifting on the job.

I have cautioned him from doing any heavy lifting or
manual labor for the rest of his life due to the
degeneration of his spine, which puts him at risk for
further spine injuries since he has spondylosis and
degeneration.

Therefore, I consider him disabled from the ability to
perform anything but a desk-job, and he will not likely
be able to return to any work that requires any lifting
greater than 10 pounds or strenuous activity. 

Mr. Smith had first reported an alleged work-related

injury to Commercial Metals Company on December 22, 2008,

and on a Form N completed that day, Mr. Smith listed his

date of injury as November 24, 2008, the last day that he

worked prior to seeing Dr. Chambliss for his back for the

first time on November 25, 2008.  On the Form N, Mr. Smith

indicated that his back injury happened a little at a time. 

(C. Exh. 1 p. 16) Mr. Smith later contended that he

sustained a back injury either as a result of numerous

strenuous activities for Commercial Metals Company and/or as
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a result of a fall at work on October 2, 2008.  (Comm. Exh.

1 p. 2) 

With regard to the contention regarding a back injury

caused by a fall on October 2, 2008, Dr. Chambliss was

provided the following history in a document entitled

“Physician’s Workers’ Compensation Questionnaire”:

1.  That by history, Mr. Smith states that on or about
October 2, 2008, he suffered a trip and fall accident
during the course and scope of his employment with CMC
Joist Company.  He describes having an armload of
shopbooks in his hand.  He lost his footing as he was
stepping up on a platform and tripped and fell hard
onto his right side.  Mr. Smith states at the time that
he did not know that he was severely injured, and
although he was initially sore, did not seek medical
attention at the time.  He did not miss any time from
work after the event and describes some general back
pain for a period of approximately one month. 
Subsequently, he describes developing right leg pain
approximately two to three weeks before he saw you for
the first time on November 25, 2008.

2.  That prior to the October 2, 2008 event, he had
worked at CMC Joist as a rigger since approximately May
of 2007.  Prior to his employment he underwent a full
company physical and was found to have no back or leg
problems at the time.  After his employment started
with CMC, he states that he had not had any problems
with his back and had no prior right leg pain until the
October 2, 2008 work-related event.

Based on this history, Dr. Chambliss’ examination, and

the diagnostic test results which had indicated a herniated

disk at L4-5, Dr. Chambliss opined on September 29, 2009,
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that Mr. Smith’s back and leg complaints were the result of

his work related activities on October 2, 2008.  (C. Exh. 1

p. 43 - 45) 

In the present claim, Mr. Smith seeks an award of

temporary total disability compensation from November 25,

2008, through March 15, 2008, and past and future medical

expenses including ongoing pain management under the care of

Dr. Chambliss.  The respondents deny that the claimant

sustained a compensable back injury.  

To prove a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) an injury arising out of and in the

course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and (4) that

the injury was caused by a specific incident identifiable by

time and place of occurrence.  Ark. Code Ann. § 11-9-102

(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish
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by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the

claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Alternatively, a claimant seeking benefits for a

gradual onset injury to the back must prove by a

preponderance of the evidence that: (1) the injury arose out

of and in the course of his employment; (2) the injury

caused internal or external harm to the body that required

medical services or resulted in disability or death; and (3)

the injury was the major cause of the disability or need for

medical treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark.

App. 231, 48 S.W.3d 540 (2001); Freeman v. Con-Agra Foods,

344 Ark. 296, 40 S.W.3d 760 (2001). In addition, as with

injuries caused by a specific incident identifiable by time

and place of occurrence, objective medical evidence is

necessary to establish the existence and extent of the

compensable injury. Wal-Mart v. Leach, supra; Wal-Mart

Stores v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

In the present case, the claimant contends, as one

alternative, that his back injury was caused by a fall
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sustained on October 2, 2008, when in the course of his

duties as a machine operator, he fell at work carrying shop

books from the office to his work station. (T. 60 - 61) 

I find that the claimant established by a preponderance

of the evidence that he in fact fell at work on October 2,

2008.  I reach this finding based on Mr. Smith’s testimony

that the fall occurred (T. 60-61), Johnny Estes’ testimony

that he heard a thud and saw Mr. Smith on his knees (T.

109), Lavelle Cole’s testimony that Mr. Estes reported the

incident to Mr. Cole and that Mr. Cole filled out an ORO

card (T. 122), and based on Larinda Clayton’s testimony that

she searched company records and the closest description she

could find was an ORO card that Mr. Cole completed

describing an incident on October 2, 2008.  (T. 145)

I further find that a trip and fall at work is a

specific incident identifiable by time and place of

occurrence and that in the present case the incident is

identifiable by time and place of occurrence.  I likewise

find that any injury that Mr. Smith sustained while carrying

shop books from the office to his work station would arise

out of his employment for Commercial Metals Company.  I also
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find that Mr. Smith’s L4-5 disk herniation and associated L5

nerve compression are established by medical evidence

supported by objective findings including both MRI test

results and Dr. Buono’s surgical observations.  The

remaining issue is whether Mr. Smith has established by a

preponderance of the evidence that the abnormalities at

issue in his spine are causally related to the tripping

incident that he had at work on October 2, 2008.

The evidence which best supports Mr. Smith’s contention

that the fall caused a disk injury and/or nerve compression

includes Dr. Chambliss’ September 29, 2009, opinion that Mr.

Shaw’s back and leg complaints are the result of his work

activities on October 2, 2008.  (C. Exh. 1 p. 45) However,

on this record I find that the history provided to Dr.

Chambliss is not corroborated by the preponderance of the

credible evidence in the record, so that Dr. Chambliss’

medical opinion is based on a mistake of material fact.  

Although the September 2009 questionnaire presented to

Dr. Chambliss indicated that Mr. Smith experienced a month

of back pain then two to three weeks of leg pain before he

saw Dr. Chambliss for the first time, Dr. Chambliss’
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November 25, 2008, records indicate that at that time Mr.

Smith reported symptoms which started only two weeks

earlier, and  Dr. Chambliss’ report makes no reference to

any type of work-related incident or injury.  (C. Exh. 1 p.

5) At the hearing, Mr. Smith denied that his symptoms

started two weeks before seeing Dr. Chambliss on

November 25, 2008.  Mr. Smith testified that his symptoms

started in mid-October.  (T. 89) Mr. Smith also testified

that he told Dr. Chambliss that his symptoms started in mid-

October.  (T. 96)

On December 22, 2008, after having undergone an MRI

which revealed a disk injury, Mr. Smith completed a Form N,

and again made no reference to a fall or other specific

incident at work.  On that form, Mr. Smith indicated that

the injury occurred a little at a time.  (C. Exh. 1 p. 16,

17)

By comparison, Dr. Buono’s first office report contains

a new history that Mr. Smith’s symptoms began when he was

moving a box at work on October 24, 2008.  (C. Exh. 1 p. 23) 

Mr. Smith testified that he does not remember giving this

history to Dr. Buono.  (T. 94)     
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With regard to the nature of the incident, and Mr.

Smith’s condition after the incident on October 2, 2008, the

history provided to Dr. Chambliss in the questionnaire was

that Mr. Smith fell hard on his right side in the incident. 

However, I note that Mr. Estes testified that when he looked

after hearing the thud, he saw Mr. Smith on his knees.  (T.

109, 115) Mr. Estes testified that there was not much time

between his hearing the thud and his turning to look, and he

could not say whether Mr. Smith appeared as if he had fallen

on his side.  (T. 115) Mr. Smith’s supervisor at the time,

Mr. Cole, testified that he was not at work on the day Mr.

Smith tripped, but when he came to work the next day and

asked Mr. Smith about the incident, Mr. Smith did not give

Mr. Cole any indication that Mr. Smith was having any

medical problems at that time.  (T. 122) Mr. Cole testified

that he did not recall Mr. Smith having any problems at that

time, and that Mr. Smith did mention one time afterward that

his back was hurting.  (T. 123) Mr. Cole estimated that the

one comment about back pain occurred one month after Mr.

Smith tripped.  (T. 123) However, Mr. Cole later testified
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that the one month estimation was a guess, and it could have

been three months later.  (T. 134)

Ms. Clayton, the safety and environmental manager at

Commercial Metals Company, recalled her initial conversation

with Mr. Smith about a possible work-related injury as

follows:

He said that he had been having pain in his leg and
that he had had arthritis and that he had been treating
with a doctor for that, and it was the doctor, after
MRI, who had told him that it was a back injury, and he
said that it wouldn’t - he would have filed a claim if
he had thought that his back was hurt, but that he just
thought it was arthritis.  There wasn’t anything
specific that he said he could attribute it to, because
he didn’t know that he had hurt his back.  (T. 140-141)

Ms. Clayton testified that Mr. Smith called months

later to discuss the incident where he had tripped.  (T.

143) Ms. Clayton testified that both Mr. Cole and Mr. Estes

recalled the incident, and that Mr. Estes indicated at that

time that Mr. Smith had stumbled and fallen to his knees.

(T. 150)

In summary, neither the more contemporaneous medical

reports or the testimony of Mr. Estes or Ms. Clayton

indicate that Mr. Smith fell hard onto his right side when

he tripped on October 2, 2008.  Mr. Estes’ hearing testimony



JOHNNY SMITH - F812650

14

and much earlier comments to Ms. Layton indicate instead

that Mr. Smith stumbled onto his knees when he tripped

rather than falling hard on his right side.  Likewise,

neither the contemporaneous medical reports or Mr. Cole’s

testimony corroborate a history that Mr. Smith experienced a

month of back pain then two to three weeks of right leg pain

before he first saw Dr. Chambliss in November.  Mr. Cole’s

testimony persuades me that Mr. Smith mentioned back pain on

only one occasion after he tripped on October 2, 2008, and

the medical records contain inconsistent histories.  Because

I find that the history provided to Dr. Chambliss for his

opinion contains statements of material fact which are not

accurate, I find that Dr. Chambliss’ opinion on causation is

entitled to no weight.

I find instead that the claimant has failed to

establish that his L4-5 disk problems at issue were related

to his trip and stumble that occurred at work on October 2,

2008.  By his own account, Mr. Smith did not initially

relate his symptoms in any way to his work when he first

presented to Dr. Chambliss in late November of 2008, much

less to a tripping incident nearly two months earlier.  (T.
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32) At that time, Mr. Smith assumed that his problem was

that his arthritis had gotten worse.  (T. 31) By his own

account, Mr. Smith attributed his disk condition to work

after receiving the MRI results “Because I knowed that that

was the only place that I had been doing any hard labor or

any hard work at, and that’s why I figured that it had to be

something that I had done at the job that had caused it.” 

(T. 36) By his own account, Mr. Smith did not even begin to

think about any possible specific incident to which he might

attribute his disk injury until after the respondents denied

his claim for an alleged work-related gradual onset back

injury.  (T. 70)    

Although Mr. Smith has assumed that the nature of his

condition must be due to work during his one and one-half

years of work at Commercial Metals Company, I point out that

Dr. Buono indicated on June 17, 2009, that Mr. Smith has

degenerative disk disease.  Dr. Buono did not in his letter

attribute Mr. Smith’s degenerative disk disease to either an

incident at Commercial Metals Company or to his work at

Commercial Metals Company in general.  (C. Exh. 1 p. 36) 
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A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence.

See, Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury. Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination. Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).
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In the present case, I do not find that the claimant’s

disability manifested itself after the trip and stumble in

such a manner that his disk condition at L4-5 is logically

attributable to the incident.  Mr. Smith initially

attributed his symptoms to arthritis, not to work and

certainly not to the tripping incident.  In fact, Mr. Smith

did not even recall the incident until months after the

incident had occurred.  The medical records are not

consistent on when the claimant’s symptoms began, and I do

not find Mr. Smith’s recollection trustworthy.  Dr.

Chambliss’ first history, taken on November 25, 2008,

indicates that the claimant’s symptoms began in the middle

of November, and not in the middle of October as the

claimant recalled at the hearing.  I do not find that

symptoms which began six weeks after the claimant tripped

and stumbled at work are logically attributable to the

tripping incident.     

In the alternative, the claimant contends that his back

condition is attributable to numerous strenuous activities

with heavy lifting at work for the respondents.  On this

point, I note that Dr. Buono did opine that the degeneration
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of Mr. Smith’s spine was due, at least in part, to a

lifetime of hard labor and heavy lifting on the job.  (T.

36) Even so, I find on this record that Mr. Smith has failed

to establish that an injury at Commercial Metals Company is

the major cause of his disability or need for medical

treatment.  In this regard, I note that Mr. Smith engaged in

the manufacture of furniture for twenty-seven years, and

worked for Commercial Metals Company from only May of 2007

until he stopped work in November of 2008.  

While Mr. Smith was apparently not under active

treatment for back or radicular symptoms until November of

2008, the medical record contains a report from November 12,

2004, indicating that Mr. Smith at that time had been

experiencing pain all over for years, and back pain was

specifically referenced as one of his complaint areas.  (C.

Exh. 1 p. 1) Although Mr. Smith now attributes his symptoms

to strenuous work at Commercial Metals Company, Mr. Smith’s

description of his job duties in constructing metal joists

for one and one-half years does not on its face appear any

more strenuous than the job duties that he described in
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constructing and stacking furniture for the previous twenty-

seven years of his working career.  (T.  15, 17-21)

In light of the evidence that Mr. Smith complained of

back pain in 2004, the evidence that he at that time

reported experiencing pain for years, the evidence that he

had worked twenty-seven years performing physical labor

before working one and one-half years at Commercial Metals

Company, the evidence that at first in November of 2008 he

attributed his symptoms to a progression of his arthritis,

and Dr. Buono’s explanation that Mr. Smith’s condition is

degenerative disk disease, I find that Mr. Smith has failed

to establish by a preponderance of the evidence that an

injury sustained at Commercial Metals Company is the major

cause of the disability and need for medical treatment which

Mr. Smith began to experience in November of 2008.

Consequently, for all of the reasons discussed herein,

I find that Mr. Smith has failed to establish by

preponderance of the credible evidence that he sustained a

compensable back injury related to his employment at

Commercial Metals Company.  I therefore find that the
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remaining issues related to an appropriate award of benefits

are moot.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The relationship of employee/employer/carrier
existed between October 2, 2008, and November 24,
2008, and at all other pertinent dates relevant to
this claim. 

2. Liberty Mutual has filed a lien for disability
benefits paid to the claimant.

3. The claimant's average weekly wage of $455.81
entitles him to benefits for temporary total
disability at the rate of $297.00 per week and
permanent partial disability benefits at the rate
of $223.00 per week if he is entitled to those
benefits.

4. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable back injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


