
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NOS. E713521 & F000054

JAMES D. SMITH, EMPLOYEE CLAIMANT

ENTERGY ARKANSAS, INC.,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION AND ORDER FILED NOVEMBER 2, 2010

Hearing before Administrative Law Judge Barbara Webb on September 1, 2010, in
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Gene E. McKissic, Attorney at Law, Pine Bluff,
Arkansas.

Respondents No. 1 represented by Mr. Jim L. Julian, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2, Second Injury Fund, represented by Mr. David L. Pake, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claims on September 1, 2010, before

Administrative Law Judge Barbara Webb, in connection with an Order to Show

Cause filed August 11, 2010, and a Motion to Dismiss filed April 29, 2010.  The

Order to Show Cause was issued following a prehearing telephone conference held

on July 27, 2010.   At that time, the parties advised that the claimant had failed to

respond to the discovery requests from respondent No. 1 and No. 2, and failed to

provide to respondents a list of all medical providers used since 1999, as ordered

on June 23, 2010.  The Order to Show Cause directed the claimant to appear and

show cause why he should not be held in contempt and subject to sanctions,
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including dismissal of his claims with prejudice.  The Order further provided that

“Failure to appear at this hearing will result in dismissal of these claims with

prejudice”.   Notice of the September 1, 2010, hearing was sent to both Smith and

McKissic, the claimant’s attorney.  The notices sent to Smith were returned as

undeliverable.  

At the hearing, McKissic contended that Smith had moved from the address

provided to him and the Commission and that Smith had not been personally served

with the Notice and Order.  McKissic requested that the hearing be rescheduled so

that he could locate Smith.  Respondents No. 1 and No. 2 objected to the

continuance and contended that the Motion to Dismiss should be heard.  The Fund

argued that it was joined in December of 2001 and that the claimant had not

answered discovery propounded eight or nine years ago despite prior Orders

entered in the case.  

Respondent No. 1 argued that no requested information had been

forthcoming from the claimant regarding his current doctors or medical treatment

since 2000, with the exception of a medical authorization.  They further argued that

due to the delay in the case, i.e. 12-13 years since the accidents, witnesses were

no longer available resulting in prejudice to the defense of the claims.  Respondent

No. 1 further contends that notice to claimant’s counsel was sufficient to enable the

Commission to address the Motion for Dismissal pursuant to Rule 5(b) of the

Arkansas Rules of Civil Procedure.  
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Claimant’s counsel responded that Smith had ongoing health problems and

medical treatment and that he was trying to get to the point of a final healing period

and impairment rating.  He further noted that the file had been lost and had to be

reconstructed.  He responded that the claimant had signed the medical authorization

on March 26, 2010, but had moved and did not receive the August 11, 2010, Order

which was sent to his prior address.

PROCEDURAL BACKGROUND 

The claimant sustained a compensable injury on October 22, 1997.  The

claimant contends he sustained a compensable injury on January 23, 2009.  The

Second Injury Fund was joined on December 17, 2001, and propounded discovery

requests on December 21, 2001.  Respondents No. 1 responded to the Fund’s

discovery on January 24, 2002, but to date, the claimant has failed to do so.  On

August 12, 2002, Judge Richard Calaway noted that the claimant agreed to respond

to the Interrogatories filed by the Fund.  The Fund filed a Motion to Dismiss on

December 15, 2005.  The hearing was cancelled on claimant’s request on January

12, 2006.  The Fund filed a Prehearing Questionnaire Response on February 1,

2006, noting that the claimant had still not responded to the Fund’s discovery

requests.  On February 27, 2006, Judge Calaway entered another Order providing

that the claimant had agreed to provide discovery responses to the parties, including

all medical reports.  On February 12, 2010, the Fund filed another Motion to Dismiss.

On February 16, 2010, respondent No. 1 filed a Motion to Dismiss.  On March 30,
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2010, the claimant filed a response and asked for a hearing on the claims.  On April

2, 2010, the Motions to Dismiss were denied.  On June 22, 2010, a prehearing

conference was held.  An Order was filed on June 23, 2010, directed to the claimant

to fully respond to the discovery requests from respondent No. 1 and No. 2.  The

claimant was ordered to provide to the respondents a list of all of claimant’s medical

providers since 1999.  The claimant was further ordered to file a response to the

Prehearing Questionnaire prior to July 27, 2010.  The Motions to Dismiss were held

in abeyance pending compliance with the Order. 

DISCUSSION

Commission Rule 13 provides in relevant part as follows:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

In the instant case, the respondents seek a dismissal with prejudice for

claimant’s failure to cooperate with discovery or prosecute his claim.   The evidence

establishes that claimant has failed to respond to discovery requests or make an

appearance at both the scheduled deposition and the scheduled hearing.  Based on

the substantial weight of the evidence, I find that claimant has impeded discovery,

failed to abide by an order, and failed to prosecute his claim.  Loosey v. Osmose

Wood, 23 Ark. App. 137, 744 S.W.2d 402 (1988); Johnson v. Triple T Foods, 55 Ark.

App. 83, 929 S.W.2d 730 (1996).  I further find that claimant has had sufficient
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notice of these proceedings and opportunity to be heard via his attorney but has

failed to respond, appear, or otherwise be heard.  Ark. Code Ann. § 11-9-707.

However, claimant’s counsel has advised this Commission that the claimant has

moved to a new address and did not receive the notices for the hearing on the

Motion to Dismiss and Order to Show Cause.  Because the claimant has failed to

cooperate with discovery and failed to abide by orders of this Commission, I find that

the claimant should be found in contempt of the Commission and fined in the amount

of $2,500.00.  However, I further find that the fine should be held in abeyance for

forty-five days pending the claimant’s compliance with the following:

1.  The claimant is hereby directed and ordered to provide to respondent

No. 1 and No. 2 a list of all medical providers used by the claimant

since 1999 on or before December 10, 2010.

2. The claimant is directed and ordered to fully respond to the discovery

requests from respondent No. 1 and No. 2 on or before December 10,

2010.

3. The claimant is directed and ordered to file a response to the

Prehearing Questionnaire  on or before December 10, 2010.

4. The claimant is directed and ordered to appear for a deposition upon

reasonable notice if requested by respondent No. 1 and No. 2.  

If the claimant timely complies with the conditions set forth herein, the

contempt fine will be suspended and a prehearing telephone conference will be held



Smith - E713521 & F000054 - 6 -

on Tuesday, December 14, 2010, at 10:00 a.m.  If the claimant fails to comply with

the conditions set forth herein, the contempt fine of $2,500.00 will be imposed and

the case will be dismissed without prejudice pursuant to Rule 13.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


