
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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GEORGE SMITH, EMPLOYEE CLAIMANT

WATKINS COMPANY, EMPLOYER RESPONDENT
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OPINION FILED JUNE 7, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on June 3, 2010, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. George S. Ivory, Jr., Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Phillip Cuffman, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, anatomical impairment,

vocational rehabilitation, wage loss, and attorney’s fees. 

At issue is whether or not the claimant sustained compensable injuries

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer/employee/carrier relationship during

February, 2009, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $447.00/$335.00 in the event this claim is found

to be compensable.

The claimant contends he gradually developed a neck injury (C5-C6) and

gradually developed polyneuropathy in his lower extremities as a result of his job
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duties.  He seeks payment of medical expenses, temporary total disability benefits

from August 29, 2009, to November 7, 2009, an 8% rating to the neck, assessed by

Dr. Scott Schlesinger on January 25, 2010, vocational rehabilitation, and wage loss.

The respondents contend the claimant did not sustain a compensable injury

(either specific or gradual).  Alternatively, in the event of an award, the respondents

seek an offset against the short-term disability payments received by the claimant

($56.66 per day, seven days a week for one year).

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire filings and exhibits contained in the

transcript.

The following witnesses testified at the hearing:  the claimant, co-worker

Leon Nelson and supervisor, Kelly Higgins.

The claimant, age 56 (D.O.B. 05/17/54), has a high school education.  He

obtained  a  degree  in Social Arts  through a correspondence course during 23

years of incarceration.  He was released from prison in 1997 and began work for

the respondent-employer, a printing company.  His employment was terminated in

November, 2009.  The claimant now receives Social Security benefits ($905.00 per

month).  His health history includes a 2000 neck injury (C6-C7) surgically treated

by Dr. Schlesinger, and a low back injury in a motor vehicle accident.

During his 12½  years of employment, the claimant held various positions

with the respondent-employer, all of which involved manual labor.  A forklift driver

moves rolls of paper (of varying sizes) to the printer where a “roll tender” inserts a

rod into the paper core and puts aluminum plates in place.  A “pressman” adjusts

the color mix and a “jogger” boxes the finished product.  In October, 2008, the

claimant was demoted from pressman to roll tender.
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There was a difference of opinion among the witnesses about the weight of

the paper rolls and the timing of the printing cycles.  The claimant estimated the

rolls of paper weigh between 1,000 and 1,500 pounds.  In a 12 hour shift, he ran

10 rolls of paper.  During the 30 minutes it takes to print the paper, he would keep

busy helping co-workers.  Mr. Nelson testified the rolls weighed 700 to 1,000

pounds; it took 35 minutes between changing rolls; and they ran 10 rolls per day.

Mr. Higgins explained the rolls varied between 800 to 1,000 pounds and they used

eight to ten  rolls per shift.

The claimant began experiencing neck pain and numbness in his feet.  In

February, 2009, he experienced weakness in his legs and began seeing physicians.

He used his group insurance, United Healthcare, to pay for treatment.  The claimant

testified he told supervisors and co-workers about his injuries.  He was reluctant to

pursue a workers’ compensation claim out of fear of losing his job.  In fact, he feels

his 2000 neck injury was work-related.

The claimant continued to work through August.  On September 1, 2009, he

spoke with Ms. DeWitt and applied for FMLA, short-term disability, and workers’

compensation.  After his employment was terminated in November, 2009, he used

his wife’s group insurance, QualChoice, to pay for his medical care.

MEDICAL EVIDENCE

After seeing his family physician, Dr. Perry, the claimant returned to Dr.

Schlesinger who performed surgery on his neck.  Dr. Lon Burba is treating the

claimant’s neuropathy with medication.

Dr. Schlesinger performed an anterior cervical decompression and fusion at

C5-6 on September 16, 2009.  Dr. Schlesinger sent the claimant for physical

therapy for both his neck and his back, injured in a motor vehicle accident.
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In a November 30, 2009, report, the physical therapist commented, “he was

asking me questions such as did I feel like this was a preexisting condition for him

and I have deferred these questions to Dr. Schlesinger.”

Dr. Schlesinger’s letter of January 25, 2010:

My diagnosis at the [sic] time is that Mr. George Smith is status post
C5-6 anterior cervical decompression and fusion for spinal stenosis.

The patient states that he feels the repetitive nature of his job led to
his problems that he has experienced.  He said he had to do heavy
physical work.  In my professional opinion, I have no way of knowing
this one way or the other, but only base this upon the patient’s
history. . . .

I do believe the patient’s healing period has ended from his surgery.
The disability rating system is based upon workers’ comp issues, but
if he were to have a disability rating secondary to a workers’ comp
injury, I would give him a rating for his cervical spine for an operated
disc of 8%. . . .

As regards his ability to return to work, this would require a functional
capacity evaluation to determine the exact limitations.

Dr. Burba conducted EMG/NCV studies of the legs and arms in October,

2009.  Dr. Burba diagnosed polyneuropathy symptomatic for six months.  He

advised the claimant to repeat diagnostic testing yearly and opined the claimant

was unable to work due to neuropathy (see his report of May 4, 2010).

Dr. Burba’s October 27, 2009, letter to the claimant:

You had noticed that your ‘nerves were wearing out due to heavy
work’ and that certainly could be the case because we did a thorough
work-up for all other known causes of a neuropathy including toxic,
metabolic, infectious, autoimmune and nutritional causes for
neuropathy, and therefore, your neuropathy is classified as idiopathic.
. . .

Dr. Burba’s letter of May 4, 2010:

Mr. George Smith is a patient of mine who suffers from a severe
axonal, painful, symmetrical polyneuropathy that prevents him from
working.  He has also undergone two back surgeries and continues
to have unremitting low back pain.
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He is unable to work due to the pain and the weakness in his legs.
He also has severe numbness.  One can tell by just observing his
severely antalgic gait that he is in distress.

In my opinion, he is unable to work.

In summary, Dr. Schlesinger has declined to causally relate the claimant’s

neck condition to his job duties.  Surgery was performed to address stenosis.  Dr.

Schlesinger assessed an 8% rating but no work restrictions.  Dr. Burba opined the

cause of the claimant’s neuropathy was idiopathic.  He assessed work restrictions

but no rating.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993, which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.

Under the Act, the claimant has the burden of proving the following requirements

by a preponderance of the evidence of record:

1. An injury arising out of and in the course of employment

2. An injury causing internal or external harm to the body,
requiring medical services or resulting in disability or death

3. An injury established by objective medical findings

4. (a) An injury caused by a specific event identifiable
by time and place of occurrence

or

5. (b) A gradual injury, caused by rapid and repetitive
motion, which is the major cause of the disability
or need for medical treatment.

“Arising out of the employment” refers to the origin or cause of the accident

and the phrase “in the course of employment” refers to the time, place and

circumstances under which the injury occurred.  Gerber Products v. McDonald, 15

Ark. App. 226, 692 S.W.2d 879 (1985).
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The test for arising out of the employment requires that a causal connection

exist between the injury and the employment.  The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

Although the claimant’s job requires strenuous manual labor, I would not

characterize the tasks as rapid and repetitive.  And his physicians’ opinions

regarding causation are not persuasive.  Therefore, I find the claimant has not met

his burden of proof, by a preponderance of the evidence of record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed among the parties in 2009.

2. The claimant has failed to prove, by a preponderance of the
credible evidence of record, that he sustained a gradual injury,
caused by rapid and repetitive motion arising out of and in the
course of his employment which produced physical bodily
harm, supported by objective findings, which was the major
cause of disability or the need for medical treatment, pursuant
to Ark. Code Ann. §11-9-102.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


