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STATEMENT OF THE CASE

A hearing was conducted on June 28, 2010, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on April 21, 2010, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were properly

set out in the Prehearing Order.  A copy of the Prehearing Order was introduced,

without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed on June 23,

2009; that the claimant earned sufficient wages to entitle her to compensation rates
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of $213.00 per week for temporary total disability and $160.00 per week for

permanent partial disability; and that respondents had controverted the claim in its

entirety for purposes of attorney’s fees.

By agreement of the parties, the primary issue presented for determination

was whether the claimant sustained a compensable, work-related injury on June 23,

2009.  If answered affirmatively, claimant’s entitlement to associated benefits must

be addressed.

Claimant contended, in summary, that she sustained an injury arising out of

and during the course of her employment with Fox Ridge Estates as a result of a

specific incident identifiable in time and place of occurrence on June 23, 2009; that

she gave notice of her injury on that date; that respondents should be held

responsible for all medical and related treatment, together with continued,

reasonably necessary medical treatment; that she has been temporarily totally

disabled since June 29, 2009, and continuing through an undetermined date while

maintaining that her healing period had not ended; and that a controverted

attorney’s fee should attach to any benefits awarded.

The respondents contended that the claimant did not sustain an injury on

June 23, 2009, as alleged.  Respondents maintain that although initial medical

treatment provided by Concentra had been paid, the claimant’s injury was not

supported by objective medical findings, and respondents controvert the claim in

its entirety.  Alternatively, respondents contended that notice of the injury was not
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given until July 14, 2009, and that it would not be responsible for benefits prior to

said date.

In addition to the claimant, Jennifer Johnson was called as a corroborating

witness.  Although respondents identified Melissa Baxley as a witness, apparently

to address its alternative notice defense, no witnesses were called by the

respondents. The record in this claim consists solely of the transcript of the June

28, 2010, hearing containing various medical exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

she sustained an injury arising out of and during the course of her

employment with Fox Ridge Estates as the result of a specific incident

identifiable in time and place of occurrence on June 23, 2009, and is entitled

to appropriate workers’ compensation benefits.
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4. The claimant gave notice of her injury to her employer on June 23, 2009.

5. The claimant has proven, by a preponderance of the evidence, that she is

entitled to temporary total disability beginning June 29, 2009, and continuing

through March 29, 2010.

6. The claimant’s healing period ended on or before March 29, 2010.

7. Respondents are responsible for all hospital, medical, and related expenses

as the result of claimant’s June 23, 2009, injury, and respondents remain

responsible for continued reasonably necessary medical treatment.

8. Issues not addressed herein are specifically reserved.

9. Claimant’s attorney, Mr. William C. Rea, is entitled to the maximum statutory

attorney’s fee pursuant to, and limited by, Ark. Code Ann. §11-9-715.

DISCUSSION

The claimant, Charmaine J. Smith, testified in her own behalf.  The claimant

is forty-five (45) years old.  The record reflects that the claimant was employed at

Fox Ridge Estates, which is a nursing home in Bryant, Arkansas, for approximately

six (6) months prior to her alleged injury.  The claimant was employed as a resident

assist (RA).  The record reflects that the nursing home housed residents that

required assisted living, as well as residents that were able to live independently.

R.A.s are not licensed, but merely assist or aid residents at the nursing home.  At

the time of the claimant’s alleged injury, she was working on the assisted living side

of the home.  The claimant’s description of the June 23, 2009, work-related incident,
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as well as its prompt reporting, is set out below:

A     .... I went into Mr. Jack Bullard’s room to get him ready for bed, and it’s our job
to make sure that they got changed, their Depends, you know, and bathe them.  I
got him up, changed him by myself, and he’s a times-two assist.  I moved him to put
him in his bed, and he grabbed his wheelchair.  I moved, and when I did, there was
a pop and a burning in my back, but I did not drop him.  I got him in his bed.

Q     All right.  You said there was a popping and burning in your back.  What part
of your back?

A     My lower back.

Q     Were you able then to complete what you were doing with Mr. Bullard?

A     Yes, I did.

Q     All right.  What did you do then?

A     I went outside.  I went out to the hall and I asked to take a break.  I took a
break, and I spoke with one of my friends.

Q     Who was that?

A     Jennifer Johnson.  I was hurting and I told her I was hurting.

Q     Told who?

A     Jennifer Johnson.

Q     Okay.

A     And I came back in after my break and talked to Pam, Nurse Pam, which was
the head person on night crew because I worked 3:00 to 11:00.

Q     Was that your supervisor?

A     That’s my supervisor.  Our nurses are our supervisors.

Q     All right.
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A     And told her what had happened, and she said that she would take care of it.

Q     All right.  Now, did you finish your shift of work?

A     Yes, I did.

Q     What time of the evening did this injury occur?

A     Around 9:00 o’clock at night.

Q     And what was your shift?

A     Until 11:00.

Q     From 3:00 to 11:00 p.m.?

A     3:00 to 11:00.

Q     Okay.  Did you continue to suffer any problems with this injury?

A     Yes, I did.  I suffered really bad pain the rest of the night, and the next day, and
I went to work and I had talked to the nurse, Vicki Foster, and told her what had
happened and that I was in pain.

Q     Did you finish working that next day?

A     Yes, I did.

Q     Did you experience any pain or discomfort that day?

A     Yes, I did the whole time.

Q     Did you work the next day?

A     Yes, I sure did.  I worked out my week which would be Friday.

Q     All right.  So you finished the week, but your testimony is you were in pain?

A     Yes.

Q     And you had reported this to your supervisor, Pam, on the night of the injury?
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A     Uh-huh.

Q     And to another supervisor, Vicki Foster, the next day?

A    The next day.

Q     Okay.  And then after that you finished that week, which would be I guess three
more days?

A     Right.

Q     This happened on a Tuesday –

A     Right.

Q     – is that correct, ma’am?

A     Correct.

Q     You finished through Friday?

A     Yes.  (Tr.14-16)

Rather than conduct an further analysis of the record in this cause, suffice

it to say that the fact that a work-related incident and alleged injury was reported,

is undisputed.  I found the claimant to be a credible witness.  Her testimony was

corroborated, in part, by Jennifer Johnson, a co-worker and current employee for

the respondent employer.  Again, the incident and its prompt reporting is

undisputed.  Although respondents contended in the alternative, that notice of the

injury was not given until July 14, 2009, no evidence whatsoever was offered to

support this assertion.  Further, despite the claimant’s prompt reporting of her

injury, respondents failed and/or refused to provide prompt, reasonably necessary
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medical treatment as required under the Workers’ Compensation Act.  Because the

employer failed to provide the claimant with necessary medical treatment, the

claimant was required to obtain medical treatment on her own.  The record reflects

that the claimant voiced complaints of pain and discomfort to her supervisors from

Tuesday, June 23, through Friday, June 26, 2009, while continuing to work.  The

claimant stated that after resting all weekend, she had difficulty standing up straight

on Monday morning while experiencing pain in her back, radiating into her right leg.

A summary of the claimant’s course of medical treatment follows.

On Monday, June 29, the claimant called her personal physician, Dr. Anne

Trussell, and was able to get an appointment for the next day.  Dr. Trussell first

examined the claimant on June 30, 2009.  The patient history obtained by Dr.

Trussell is set out below:

Chairmaine comes in today because she has low back and right hip pain really bad.
She says it started last Wednesday when she was helping lift and pull on a patient.
She thought it would work itself out, but it is actually getting worse.  It is worse if she
stands or sits too long, and she really stiffens up.  She was at work when it
happened but did not feel anything pop but knew she had probably pulled
something.  She hurt so bad she could not go to work yesterday, and she says her
husband insisted she come to the doctor because it did not seem like it was going
to work out on its own.  She has already tried her Flexeril and her Fioricet without
any relief.  (Cl. Ex. A, p.1)

Dr. Trussell changed the claimant’s medication from Flexeril to Soma and

also prescribed Percocet for pain, as well as gave her a Decadron shot for pain and

placed the claimant on a Medrol Dosepak.  Dr. Trussell opined that if the claimant’s

symptoms got worse, she would schedule the claimant for an MRI to rule out a
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herniated disc.  Dr. Trussell continued to treat the claimant with rest, medication,

and physical therapy.  Apparently, Dr. Trussell subsequently ordered an MRI which

is not documented.  The claimant could not specifically recall the dates of her MRI

while acknowledging that she had undergone two (2) such tests, one for her low

back and a second for an unrelated cervical injury.  (Tr.18, 39-40)

The claimant testified that she treated with Dr. Trussell from June 30, 2009,

until receiving a call from Melissa Baxley, the employer’s manager, who told her

that they were not going to pay any of the bills for her prior treatment.

The claimant stated that Melissa Baxley terminated her physical therapy

prescribed by Dr. Trussell and directed her to go to the company doctor.  The

record reflects that the claimant was next seen by Dr. William Warren at Concentra

Health Centers in Little Rock, Arkansas on July 20, 2009.  Dr. Warren examined the

claimant and diagnosed a lumbar strain as well as sprain of unspecified site of the

hip and thigh; prescribed medications; released the claimant to return to work with

significant restrictions, specifically, no lifting over 20 pounds, no bending greater

than three times per hour, no pushing and/or pulling over 20 pounds of force, and

no reaching above shoulders.  In addition, Dr. Warren scheduled the claimant for

physical therapy the following day with an in-house provider.  The claimant returned

to Dr. Warren on July 22, 2009 following her therapy session.  Dr. Warren

maintained the claimant’s restricted activities while scheduling the claimant for a

return visit on July 27, 2009.  Following the July 27, 2009 visit the claimant was
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continued on medications and referred to Dr. Gerry D. Ezell for evaluation.  Dr.

Ezell diagnosed back strain, improving as well as trochanteric bursitis.  Dr. Ezell

continued the claimant on medications Celebrex and AMRIX, continued physical

therapy, and prescribed Darvocet N-100 every six hours as needed for pain while

continuing work restrictions.  The claimant was seen for follow-up by Dr. Warren on

August 3, 2009; August 6, 2009; and August 13, 2009.  For some unexplained

reason Dr. Warren released the claimant to return to regular duty work on August

13, 2009 despite the fact that his records reflect that on that date he performed a

right hip injection after localization of pain in that area.  Dr. Warren’s progress notes

did reflect that the claimant’s symptoms were improving.  The claimant was

released to return on as needed basis on August 13, 2009.  (Resp. ex A, pp. 14-15)

The record reflects that the claimant in fact returned to work on or about

August 13, 2009 and was on “will call” status which means that she only works

when called.  Apparently, the claimant returned to work performing light duty on the

independent side of the nursing home; however, the record reflects that following

the injury, the claimant was only called to work a total of four days.  The claimant

maintained that after she returned to work she experienced increased symptoms

and returned to her primary care physician, Dr. Anne Trussell.  (TR 22, 36-37)

I feel compelled to point that because respondents have controverted in this

claim in its entirety the claimant was not required to follow the change of physicians

rules in order to obtain continuing medical treatment.  Because of the claimant’s
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continuing complaints, Dr. Trussell referred the claimant Dr. W. Scott Bowen, an

orthopaedic surgeon in Little Rock, Arkansas.  Dr. Bowen first examined the

claimant on September 3, 2009.  His impression was right hip pain and possible 

trochanteric bursitis vs. lumbar radiculopathy and sciatica.  Dr. Bowen noted that

the claimant had a work up which included a normal MRI. He prescribed additional

physical therapy and referred the claimant to Dr. Kevin J. Collins for an opinion

concerning further rehabilitation.  

The claimant was next examined and evaluated  by Dr. Kevin J. Collins on

September 17, 2009.  It must be pointed out that contrary to respondent’s

assertions concerning a lack of objective medical findings, Dr. Collins specifically

noted that the claimant was experiencing significant pain over her S-I joint and

buttocks and referred pain to her groin and that the claimant’s hips  were in a flexed

position while specifically observing back spasms, but no neck problems.  Dr.

Collins’ assessment and recommendations are set out below:

1) Patient has signs and symptoms of S-I joint dysfunction.  She has had

five injections which were done at Concentra but I don’t have their

notes.  I will try to get a copy of those along with Dr. Bowen’s notes

and the MRI results.

2) I will consider a deep S-I joint injection if she hasn’t already had that.

3) I would like to set her up for aggressive manual therapy with Rob

Tillmon.
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4) I will defer to Dr. Trussell to refill her medications.

5) I will hold her off work for the time being to work on the S-I joint as I

think that is her primary problem.

6) I will follow up with her in three to four weeks. 

(CL. Ex A p. 4)

Claimant returned to Dr. Collins on October 15, 2009.  In the interim the

claimant was seen by physical therapist Rod Tillman.  Dr. Collins recommended

trigger point releases with continued physical therapy, kept the claimant off work,

and also referred the claimant to Dr. Kenneth Rosenzweig for the injections.  The

claimant was next treated at the Arkansas Surgical Hospital with right and left

sacroiliac joint injections by Dr. Rosenzweig.  The claimant returned to Dr. Collins

on November 12, 2009.  He noted improvement from the injections.  Dr. Collins

continued the claimant’s physical therapy as well as medications prescribed by Dr.

Trussell while deferring further treatment until determining the effectiveness of the

injections.  The claimant next returned to Dr. Collins on January 11, 2009 reporting

that she was doing good until she went on a plane trip and experienced additional

problems following a significantly hard landing.  On January 11, 2010 Dr. Collins

noted that the claimant was improving her S-I joint adductor muscle spasm and had

good range of motion while flexion was limited.  Dr. Collins continued the claimant

on physical therapy and medication.  Dr. Collins subsequently referred the claimant

back to Dr. Rosenzweig for a second set of S-I joint injections.  The procedure was
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carried out on March 17, 2007.  At the hearing the claimant reported that the

second set of injections did not improve her condition, but, rather worsened her

symptoms.  The physical therapist progress notes confirmed the claimant’s

complaints related to the S-I injections.  The claimant apparently last underwent

physical therapy on March 29, 2010 at which time it was noted that the claimant

was making improvement toward the functional status she had prior to her last

injections on March 29, 2010.  It was further noted that the claimant only required

intermittent mobilization of her L S-I.  Since that time the claimant has been treated

primarily with maintenance, medications prescribed by her family physician, Dr.

Trussell.  

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

As reflected above the claimant has met all the requirements necessary to

establish compensability of her claim.  Respondents contend that the claimant’s

injury is not supported by objective medical findings.  This assertion is simply

inconsistent with and contradicted by the record as a whole.  

The record reflects that the claimant’s initial treating physician Dr. Anne

Trussell prescribed medications for pain as well as muscle spasms.  Further

following an extensive course of physical therapy and medications, Dr. Collins

noted back spasms at the time of his initial evaluation on September 17, 2009.

Clearly, the claimant has satisfied each and every element necessary to establish

compensability of her claim.  

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any
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other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate her ability to engage in any gainful employment.  The claimant bears the

burden of proving both that she remains within her healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo v.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).

I find that the claimant’s healing period ended on or before March 29, 2010.

Although, it can be argued that the claimant was capable of performing restricted

work activities at all times after her release by Dr. William Warren on August 13,

2009, the record reflects that respondents failed to provide the claimant with

suitable work.  Rather, the employer placed the claimant on “will call” status on

August 13, 2009 but have failed or refused to provide her with any work despite the

fact that the claimant may have been able to work on the independent side of the

nursing home.  Accordingly, I find that claimant is entitled to temporary total

disability benefits through March 29, 2010.  

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech
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Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

The claimant has proven by a preponderance of the evidence that the

treatment provided by claimant’s primary care physician, Dr. Anne Trussell as well

as her valid referrals are reasonably necessary as well as related to the claimant’s

June 23, 2009 injury.  Accordingly, respondents are responsible for said medical.

In addition, respondents are responsible for continued maintenance care provided

by Dr. Trussell. 

AWARD

Respondents, Cannon Cochran Management Services, Inc. are hereby

directed and ordered to pay to the claimant temporary total disability benefits at the

rate of $213.00 per week beginning June 29, 2009 and continuing through March

29, 2009.  

All accrued benefits shall be paid in lump sum and without discount.

Respondents may claim credit for any dates that the claimant worked during this

time. 

Respondents are further directed and ordered to pay all hospital, medical,

and related expenses as a result of claimant’s compensable injury in accordance
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with the cost containment guidelines established by Commission Rule 30.  In

addition, respondents remain responsible for continued reasonably necessary

treatment.  

Additionally, claimant’s attorney, William C. Rea is hereby awarded the

maximum statutory attorney’s fee on this entire award pursuant to and limited by the

provisions of Ark. Code Ann. §11-9-715.  

This award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


