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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F901598

PAUL K. SIMMONS, EMPLOYEE                   CLAIMANT

RYERSON TULL, INC., EMPLOYER        RESPONDENT
           

TRAVELERS INSURANCE COMPANY, CARRIER                       RESPONDENT

ORDER AND OPINION FILED SEPTEMBER 17, 2010 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on August 13, 2010.

A prehearing conference was held on June 8, 2010 and a prehearing order was filed the

same date.  A copy of the prehearing order was marked as Commission Exhibit #1 and

made a part of the record without objection.

At the prehearing conference and before the hearing, the parties agreed to the

following stipulations:

1. There was an employer-employee relationship on December 19, 2007.

2. The compensation rates are $420/315.

3. The claimant drew 26 weeks of short term disability at the rate of $325 per
week.  
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The claimant contends that he is entitled to additional medical benefits and

temporary total disability (TTD) benefits from February 26, 2009 until February 24, 2010.

The claimant is asking for permanent partial disability benefits of 10% for the cervical injury

and 30% for the lumbar injury.  Attorney’s fees are also requested. 

Respondents contend that the claim was initially accepted with benefits paid.  The

claimant changed doctors and that treatment was controverted.  Respondents are

controverting the medical provided by Dr. Sonjay Fonn who performed two surgeries.

Respondents have not accepted the permanent impairment, contending the rating is not

valid.  Respondents paid for one visit with Dr. Ricca , the change of physician doctor.

Respondents have not paid medical since July 10, 2009.  Alternatively, respondents

request an offset for any group benefits paid.

Issues to be litigated:

1. Additional medical treatment.

2. Temporary total disability benefits.

3. Permanent impairment rating.

4. Unauthorized physician.

5. Offset of Group Benefits.

6. Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:
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FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1. There was an employee/employer/insurance carrier relationship on

December 19, 2007.

2. The compensation rates are $420/315.

3. The claimant drew 26 weeks of short term disability at the rate of $325 per

week.

4. The claimant has proven by a preponderance of evidence that the additional

medical treatment he has pursued was reasonable and necessary and

related to his compensable injury.  Respondents are responsible for all the

reasonable and necessary medical treatment.  

5. The claimant has proven by a preponderance of the evidence that he

remained 

in his healing period and was unable to earn wages from February 26, 2009

through December 16, 2009. 

6. Respondents are entitled to an offset for the group benefits  paid in this

matter.

7. The claimant is entitled to TTD benefits if they exceed the unemployment 

benefits drawn for the same period.  

8. The claimant has proven by a preponderance of evidence that he sustained
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a 

7% permanent impairment rating to his cervical spine and a 9% permanent

impairment rating to his lumbar spine making a combined rating of 15%.

9. The claimant’s attorney is entitled to the maximum statutory attorney’s fee

on benefits awarded herein, one-half of which is to be paid by claimant and

one-half to be paid by respondents in accordance with Ark. Code Ann. §11-

9-715 and Arkansas Workers’ Compensation Rules and Regulations, Rule

10.

DISCUSSION

The claimant, 39 years old, began his employment with the respondent employer

about two years before his December 19, 2007 incident.  In December, 2007, the claimant

was learning to be a temper mill operator.  His employer takes coiled steel and fashions

it to certain lengths and sizes and certain hardness and sends to customers.

The claimant described his incident at work on December 29, 2007 as he was

cutting bands off the steel coils.  When he cut one band, the head of the coil slipped out

from under the others and hit him in the side and threw him into the uncoiler.  The claimant

further explained:

“When I hit that (uncoiler), it bounced me off and I fell on my neck and back
in the pit, which is about five to six foot deep.  It’s concrete with little railroad
tracks in it.”  T-12 

The claimant testified that at first he had to get his breath back and he was able to

climb out of the pit but immediately felt pain.  He had bruises and abrasions and he went

to the hospital to be checked out.  The claimant saw the company doctor, Dr. Ronald



5

Smith, two days later.  The claimant was directed to Dr. Smith by the Plant Manager,

Jeffrey Goodreau.  The claimant received all of his care and treatment from Dr. Smith

through June 3, 2008 with the exception of the emergency room visit. 

The claimant testified that he was unfamiliar with the AR-N form and had never

completed one.  The claimant described his symptoms in June 2008 about the time of his

last visit with Dr. Smith.  

“I was having pain in my neck and in my lower back.  My fingers were
tingling, and I had numbness going down my legs.  I also had a numb left
arm, and I was having trouble holding onto things - like picking up a glass or
holding onto any of the tools at work, things like that.” T-14

The claimant continued to work following his injury.  According to the claimant, he

was told to just come in and sit around and do whatever.  The Acting Plant Manager told

him to come in so there would not be a lost-time accident on record even when the

Emergency Room took him off work for a couple of days.  The claimant did some light duty

work from December 2007 through June 2008 such as paperwork and finally between

February 2008 and June 2008, he returned to work in a full duty status.  Jeffrey Goodreau

was setting up the doctor’s appointments.

After June 2008 when he was no longer seeing Dr. Smith, the claimant testified that

he continued to having tingling, numbness and pain in his neck and back.  The claimant

testified that he began contacting Kathy Sandoval with the insurance company in February

2008 to even go back to Dr. Smith for some testing such as an MRI or maybe see a

neurologist. He was allowed to see Dr. Smith again in June 2008.  After that visit, the

claimant testified he talked to Kathy Sanoval about a change of physician and she
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requested something in writing and he sent that in March 2008.  After not being allowed

to see another doctor, the claimant went to his family doctor and began seeing Burl

McKenzie, a Nurse Practitioner and he eventually was referred to Dr. Fonn and his first

visit was February, 2009.

The claimant confirmed that he hired an attorney and about February 17, 2009

another Change Physician Request was made and on April 1, 2009 the Commission

approved a change of physician to Dr. Ricca.  The claimant’s first visit was June 24, 2009

with Dr. Ricca and some additional testing was requested and Kathy Sandoval denied

further treatment.  The claimant received a letter from Kathy Sandoval denying further

treatment on July 10, 2009.

The claimant proceeded with cervical surgery using his group insurance.  The

claimant elaborated on why he proceeded with the surgery.

“Of course, my neck was hurting. I couldn’t turn it as far as I needed to.  It
would get hung up.  If I turned it to the right, it would be hard to turn it back
to the left.  Also, it was making my fingers to where I couldn’t hold anything.
That’s the reason that I had to just go try somebody else.” 

The claimant continued to work for the employer through February 26, 2009 and he

continued reporting his problems to Carolyn Banks, the person who handles much of the

paperwork for the company.  The claimant tried the series of injections in his neck with no

improvement and then proceeded with the cervical surgery on March 24, 2009 with Dr.

Fonn.  Dr. Fonn also performed lumbar surgery on September 8, 2009.  The claimant has

not returned to work since February 26, 2009 but has been released by Dr. Fonn.  The

employer has not offered him a job.
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The claimant testified that he was released from the cervical surgery after 14 weeks

and his pain was relieved, he could move his neck and he has strength in his fingers and

arms.  He testified to having no residual numbness in his hands since the surgery.  The

claimant also verified that he had no prior problems with his neck before December 2007.

Before the claimant’s September 2009 lumbar surgery, the claimant was having back pain,

numbness going down the left leg and heel and hip pain.  The claimant testified that all

these symptoms were relieved following the lumbar surgery and he was released after 14

weeks, around January 2010.

The claimant testified that he called Kathy Sandoval after June 2008 between six

and eight times to get medical treatment.  The claimant was not approved to return to Dr.

Smith nor sent elsewhere.  The claimant had no MRIs recommended by Dr. Smith.

According to the claimant, Jeffrey Goodreau, the plant manager, took over scheduling

doctors’ appointments and he also asked Mr. Goodreau about seeing another doctor but

he did not schedule one. 

Under cross examination, there was some confusion about how the claimant knew

about the change of physician rules.  He testified that Kathy Sandoval told him over the

phone and he was to put a request in writing.  At his deposition, he testified he had a form

to read.  The claimant hired an attorney in February 2009 and the attorney requested a

change of physician on February 17, 2009 and a change was granted with an appointment

in June 2009.  The claimant confirmed that he saw Dr. Fonn and had neck surgery before

his appointment in June 2009 with Dr. Ricca .  The claimant confirmed that he only saw

Dr. Ricca  one time and Kathy Sandoval wrote saying no further treatment by Dr. Ricca
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would be approved.  The claimant returned to Dr. Fonn and he performed back surgery.

The claimant confirmed that he drew six months of short term disability at the rate

of $325 per week for 26 weeks.  The claimant was without income for three months and

then started receiving unemployment benefits on October 1, 2009 at the rate of $412 per

week and continued to be drawing these benefits at the hearing.  The claimant confirmed

that he had good results from both the cervical and lumbar surgery.  The claimant

confirmed the he was involved in a motor vehicle incident in April 2010 and sustained a

neck injury and he is now seeking treatment for that condition.

The claimant confirmed that Dr. Ricca  wanted to perform a discogram in June 2009

and that was denied.  The claimant underwent a discogram with Dr. Fonn and the back

surgery followed that diagnostic exam.  The claimant confirmed that if Kathy Sandoval had

referred him to any doctor, he would have seen that doctor, including Dr. Smith again.

ADJUDICATION

Arkansas Code Annotated §11-9-508(a)(Repl.2002) requires employers to provide

such medical services as are reasonably necessary in connection with the injury received

by the employee.  The injured employee has the burden of proving by a preponderance

of the evidence that medical treatment is reasonably necessary for treatment of a

compensable injury. Ark. Code Ann.11-9-705(a)(3)(Repl.2002): Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  What constitutes reasonable and

necessary treatment under §11-9-508(a) is a fact question for the Commission.  General

Electric Railcar Repair Services v. Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998).  The

Commission has the authority to accept or reject medical opinions and its resolution of the
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medical evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343

Ark. 276, 33 S.W.3d 167 (2000).  Medical treatment which is required to stabilize and

maintain an injured worker’s status remains the responsibility of the employer.  Artex

Hydrophonies, Inc. v. Pippin, 8 Ark.App. 200, 649 S.W.2d 845 (1983).  A claimant may be

entitled to ongoing treatment after the healing period has ended if the treatment is geared

toward management of the injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.App. 230, 184

S.W.3d 31 (2004).

In the present case, the claimant has proven by a preponderance of the evidence

that he is entitled to additional medical benefits and respondents are responsible.  I found

the claimant to be a credible witness who described his injury, his symptoms and his

medical treatment.  It seems that the respondent employer sent the claimant to their

treating physician, Dr. Ronald Smith, who found no need to do any diagnostic testing of

the claimant apart from some plain x-rays.  The claimant continued to complain of pain in

his  neck and lower back in June 2008.  The claimant was having numbness down his legs

and in his hand and was having trouble holding onto objects.  The claimant last saw Dr.

Smith in June 2008 and his testimony was that he repeatedly asked to see another doctor

to no avail.  The claimant asked Kathy Sandoval from the insurance company and his plant

manager, Jeffrey Goodreau. The claimant began seeing his family doctor and was referred

to Dr. Sonjay Fonn, a neurosurgeon.  Dr. Fonn first saw the claimant on February 25, 2009

with the symptoms of neck and back pain.  Dr. Fonn placed the claimant on light duty and

began some epidural injections but these provided little benefit and cervical surgery was

performed on March 24,2009.  The claimant had a very good result from the surgery where
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a herniated disc was removed.  The operative report revealed that the C6 nerve root was

fully decompressed in the foramen and this was relieved.  The claimant had a 14 week

recovery period from this procedure.  

On July 7, 2009 the claimant began some conservative treatment for his back, a

series of injections by Dr. Sonjay Fonn.  On September 8, 2009 Dr. Fonn performed a L4-5

and L5-S1 Microdiscetomies with fusion.  The operative report noted broad disc

herniations at both levels and noted the L4, L5 and S1 nerve roots were fully

decompressed.  The claimant had another 14 week recovery and had a very good result

from the surgery.

The claimant secured an attorney to help him with his claim and on February 17,

2009 the attorney filed a Motion for a Change of Physician with the Workers’

Compensation Commission along with a Form AR-C.  Those were received on February

19, 2009 at the Commission and Medical Cost Containment issued a Change of Physician

Order on April 1, 2009 approving a change from Dr. Ronald Smith to Dr. Greg Ricca  and

setting the matter for an appointment on June 24, 2009.

The claimant did see Dr. Greg Ricca  at respondents’ expense on June 25, 2009.

The claimant had already had cervical surgery by the time of his appointment with Dr.

Ricca, therefore, he was describing his back pain and the related problems.  Dr. Ricca

recommended a discogram in order for him to get a better look at the extraforaminal HNP

at L15-S1 left that touches the left L5 root.  Respondents denied any further testing or

treatment of the claimant.

After considering the credible testimony of the claimant, I find the claimant’s
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treatment with Dr. Fonn is reasonable and necessary and the responsibility of the

respondents.  Respondents provided only a general practitioner for the claimant after the

claimant fell in the pit of five feet deep.  The claimant continued to complain of pain and

then numbness in his hands and then numbness going down his leg with heel pain.  I find

that the change of physician rules do not apply in this matter since I find that the Notice

Form was not provided to the claimant at the time of his injury.  See Ark. Code Ann. §11-9-

514.  The claimant was left no choice but to seek medical treatment with his family doctor

after June 2008 when medical treatment was denied.  The claimant was referred to Dr.

Fonn, a neurosurgeon, who either ordered the MRI or reviewed the MRI and began

treating the claimant for his cervical problems first.  There was conclusive evidence of disc

herniations and surgery was performed on March 24, 2009.  The claimant experienced

successful results from his procedure and was deemed at maximum medical improvement

after 14 weeks. 

The claimant secured an attorney and asked for a change of physician and Dr. Greg

Ricca  was approved and one visit was provided by respondents.  Dr. Ricca,  in his June

24, 2009 report, recommended a lumbar discography in order to get a better look at the

HNP at L5-S1 that touches the L5 root.  Dr. Ricca ’s report suggests that this herniation

might be the cause of the pain.  Respondents denied further medical treatment.

The claimant returned to Dr. Sonjay Fonn and proceeded with lumbar

micodiseectomies and a fusion on September 8, 2009.  The claimant again had a 14 week

recovery, experienced pain relief and had a successful result.  Postsurgical improvement

is a proper consideration in determining whether the surgery was reasonable and
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necessary.  Winslow v. D&B Mechanical Contractors, 69 Ark.App. 285, 13 S.W.3d 180

(2000).  In the present case, the claimant had success with both the cervical and lumbar

surgeries and was released to return to work.

Both Dr. Ricca  and Dr. Fonn opine that the work injury was the major cause for the

claimant’s need for lumbar surgery.  Dr. Ricca  saw the claimant after his cervical surgery,

however, Dr. Fonn opined that the claimant’s need for the cervical surgery was the work

injury. 

I found the claimant to be a credible witness who described his work injury, his

treatment, his attempts to continue working and his attempts to get additional medical

treatment authorized by the respondents.  When the respondents denied additional

medical, the claimant sought treatment on his own and successfully underwent both a

cervical and lumbar surgery with good results.  I find respondents are responsible for the

reasonable and necessary medical treatment the claimant has pursued.

The claimant next contends he is entitled to TTD benefits from February 26, 2009

through February 24, 2010.  In order to be entitled to TTD benefits, the claimant must

remain in his healing period and be totally unable to earn wages. Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   

In the present case, the claimant saw Dr. Fonn on February 25, 2009 and was

placed on restricted duty and if the employer could not accommodate, he was taken off

work for some conservative treatment.  The series of steriod injections were not successful

and surgery was pursued on March 24, 2009.  The claimant remained in his healing period

and unable to work for 14 weeks following the surgery (about July 1, 2009).  Dr. Fonn
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immediately began treating the claimant for his lumbar pain and problems and began the

epidural injections.  Dr. Fonn kept the claimant off work and ultimately performed lumbar

surgery on September 8, 2009.  The claimant had a 14 week recovery period following that

surgery (about December 16, 2009).  Dr. Fonn stated in his March 4, 2010 deposition that

he finally released the claimant on February 24, 2010 following his physical therapy.  He

had earlier stated that he felt it was safe to release the claimant safely after 14 weeks,

although it might  take a year to completely recover.  After considering the credible

evidence, I find the claimant has proven by a preponderance of evidence that he remained

in his healing period and unable to work form February 25, 2009 until December 16, 2009.

Respondents contend that they are entitled to an offset for group disability benefits

the 

claimant drew while he was off work.  It was stipulated the claimant drew 26 weeks of

disability benefits.  Ark. Code Ann. §11-9-411 provides that respondents are entitled to a

dollar-for-dollar offset for the group benefits the claimant received.  Respondents are

entitled to the offset for the group benefits. 

Further, the claimant testified that he began drawing unemployment benefits on

October 1, 2009.  Ark. Code Ann. §11-9-506 provides that the claimant is entitled to

temporary total disability if those benefits exceed the unemployment benefits for the same

time period. 

The claimant next contends he is entitled to permanent partial disability for the

cervical injury in the amount of 10% and 30% for the lumbar injury.  Any determination of

the existence or extent of physical impairment must be supported by objective and
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measurable physical findings.  Ark. Code Ann. §11-9-704(c)(1)(B)(Repl. 2002).

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period had ended.  Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).  Further, the AMA Guides define

“permanent impairment” as an “impairment that has become static or well stabilized with

or without medical treatment and is not likely to remit despite medical treatment.”  The

AMA Guides further qualify the definition by nothing that “[a] permanent impairment is

considered to be unlikely to change substantially and by more than [three percent] in the

next year with or without medical treatment.” Excelsior Hotel v. Squires, 83 Ark. App. 26,

115 S.W.3d 823 (2003). 

Further, the Commission was required to adopt an impairment rating guide to be

used in the assessment of anatomical impairment, and the Commission has adopted the

AMA Guides to be used in this assessment.  Ark. Code Ann. §11-9-522(g)(1)(A) (Repl.

2002); W.C.C. Rule 099.34.  The Commission is authorized to decide which portions of the

medical evidence to credit and to translate this medical evidence into a finding of a

permanent impairment using the AMA Guides; the Commission may assess its own

impairment rating rather than rely solely on its determination of the validity of ratings

assigned by physicians.  Avaya v. Bryant, 83 Ark. App. 273, 105 S.W.3d 811 (2003). 

Dr. Fonn has assigned a 10% impairment rating to the claimant’s cervical spine and

a 30% rating to the lumbar spine.  Dr. Fonn stated in his July 20, 2010 letter that the

ratings are based on both objective findings and subjective complaints.  Certainly the

statute is clear that the physical impairment rating assigned must be supported by
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objective and measurable physical findings.  A review of the AMA Guides to the Evaluation

of Permanent Impairment, 4th edition provides that Table 72, p. 113, Section II(D) allows

7% for a surgically treated disk of the cervical spine.  I find that a 7% permanent

impairment rating is more appropriate for the cervical spine injury.

Utilizing Table 75 again for the lumbar spine, I find that the more appropriate rating

would be 9%.  That rating takes into account Section II (D) for the lumbar spine at two

levels. Then utilizing the Combined Values Chart on p.322 of the AMA Guides, the

combined ratings equal 15%.  Dr. Fonn did not provide any guidance as to which sections

of the 4th edition AMA Guides that he might have utilized nor did he provide any guidance

in his deposition.  I am unable to find that Dr. Fonn’s impairment rating assessments

satisfy the requirements of the statute and the AMA Guides.

ORDER

The claimant has proven by a preponderance of evidence that the additional

medical treatment he has pursued was reasonable and necessary and related to his

compensable injury.  Respondents are responsible for all the reasonable and necessary

medical treatment.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and was unable to earn wages from February 26, 2009

through December 16, 2009. Respondents are entitled to an offset for the group benefits

paid in this matter.  The claimant is entitled to TTD benefits if they exceed the

unemployment benefits drawn for the same period.  The claimant has proven by a

preponderance of evidence that he sustained a 7% permanent impairment rating to his

cervical spine and a 9% permanent impairment rating to his lumbar spine with a combined
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rating of 15% to the body as a whole.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas Workers’

Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


