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Hearing before Chief Administrative Law Judge David Greenbaum on March 19,
2010, at Newport, Jackson County, Arkansas.

Claimant appeared pro se.

Respondents represented by Mr. Neal L. Hart, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted March 19, 2010, to determine whether the claimant

was entitled to additional workers’ compensation benefits.

The claimant has, on multiple occasions, including at the hearing on these

claims, been advised of her right to legal representation; that an attorney could not

charge her a fee for representing her in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in her behalf, and that she would only be responsible for a portion of the

fee if an attorney was successful in obtaining benefits for her.  In addition, the
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claimant was advised, on numerous occasions, that she had the burden of proving

her claim; that she was only entitled to one hearing; and that, for any reason, if she

was unsuccessful, she could not request a second hearing while maintaining that

the reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in her own behalf.

As reflected by the number of claim filings, and as will be set out further

below, these claims have an extremely lengthy and complicated procedural history.

In addition, two (2) of the multiple claims have been the subject of a prior hearing

before another Administrative Law Judge, specifically, AWCC #E705641 and

E803442 as indicated by an Administrative Law Judge Opinion filed September 23,

1998, from which no appeal was taken and which is now a final decision and the

law of the case.  The prior hearing was conducted on the issues of compensability

of an April 22, 1998, recurrence and/or re-injury of an admitted back injury, as well

as claimant’s entitlement to additional benefits related to a March 20, 1997,

admitted, work-related injury.  At the prior hearing, the claimant sought payment of

additional temporary total disability, additional medical  treatment,  and  attorney’s

fees for said claims,  all  of  which were denied.  (Jt. Ex. 1)

The claimant subsequently filed claims for additional benefits  by filing AR-C

forms on June 29, 2000, as well as October 14, 2000.  Thereafter, the record

reflects that the claimant failed and/or refused to pursue a claim for additional

benefits until the later part of 2009 at which time the claimant specifically requested
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a hearing to determine whether she was entitled to additional workers’

compensation benefits.  After the claim was assigned to the Adjudication Division,

prehearing conferences were conducted on both January 13, 2010, and February

10, 2010, as reflected by Prehearing Orders filed on January 14, 2010, and

February 11, 2010, respectively.  (See, Comm. Ex. 1 and Comm. Ex. 2)

The Prehearing Order filed February 11, 2010, claiming dates of injury of

March  20,  1997,  and September 30, 1999, are clearly in error.  A review of the

AR-C dated October 14, 2000, reflects two (2) separate dates of injury, specifically,

the March 20, 1997, admitted injury, and what appeared to be either September 30,

1999, or February 30, 1999.  Because February does not have thirty (30) days, it

was assumed that the injury date was September 30, 1999; however, the parties

stipulated, and the record confirms, that the claimant’s last day of employment with

the employer herein was February 28, 1999.  (Tr.14-16)(Resp. Ex. B, p.6)

During both prehearing conferences, and, again, at the hearing, the claimant

stated that she was primarily interested in obtaining a settlement of her claims

rather than pursuing additional benefits.  Respondent, by and through its attorney,

insisted that settlement was not an option.  Alternatively, the claimant requested

various benefits, including benefits for pain and suffering, as well as demands

which are clearly outside the scope of the Arkansas Workers’ Compensation

Commission as provided in Ark. Code Ann. §11-9-501, et. seq.   Alternatively, the

claimant requested permanent total disability benefits beginning from the date of
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her last alleged injury on or about Feburary 28, 1999, which the parties agree was

the day the plant closed.

The respondents contended that the applicable statue of limitations in these

claims had expired.  Further, respondents maintained that the claimant’s claims for

additional benefits were also barred by the doctrine of res judicata, estoppel,

laches, and the law of the case.  Alternatively, respondents contended that all

appropriate benefits in these claims had been paid.  Respondents maintained that

if AWCC #F011930 was found to be a viable claim under the applicable statute of

limitations, that no compensable injury occurred on that date, and, further,

requested that the claimant be required to meet any and all statutory burdens

imposed upon her in order to prove compensability under the Workers’

Compensation Act.  Respondents also contended that the claimant sustained no

compensable anatomical impairment secondary to her injuries, and that she

sustained no wage-loss disability attributable to any alleged injuries and cannot

prove entitlement to permanent and total disability.  Respondents further asserted

that the “major cause” of claimant’s alleged permanent disability, assuming for

argument’s sake that she had a permanent disability, was related to something

other than her employment with the respondent herein.  Finally, respondents

contended that the claim for additional benefits was completely without merit; that

the claimant knew that the claim was without merit, and should, therefore, be made

to pay costs in accordance with Ark. Code Ann. §11-9-714.
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Although the claimant identified multiple witnesses, no corroborating

witnesses were called.  The claimant was the only witness to testify.  The record is

composed solely of the March 19, 2010, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The claimant sustained compensable injuries arising out of and during the

course of her employment with Brown Jordan Company, specifically, wrist

injury on May 21, 1992, and a back injury sustained on March 20, 1997.

3. Respondents have paid all appropriate benefits related to the claimant’s two

(2) compensable injuries.

4. Respondents have not paid any benefits for the claimant’s back injury after

April 22, 1998.

5. The prior Opinion and Order filed September 23, 1998, is now a final

decision and the law of the case.

6. The claimant last worked for the employer herein on February 28, 1999.
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7. The claimant filed claims for additional workers’ compensation benefits for

her back injury on June 29, 2000, and October 14, 2000.

8. The within claim for additional workers’ compensation benefits is barred by

the statute of limitations.

9. The within claim for additional benefits is barred by laches.  

10. Because this claim is barred by time limitations, the claimant’s request for

permanent total disability is rendered moot.

11. Respondents are responsible for costs involved in defending this claim for

additional benefits.

DISCUSSION

Ark. Code Ann. §11-9-702(b) provides:

(b)     TIME FOR FILING ADDITIONAL COMPENSATION.

(1)     In cases in which any compensation, including disability or
medical, has been paid on account of injury, a claim for additional
compensation shall be barred unless filed with the Commission within
one (1) year from the date of the last payment of compensation or two
(2) years from the date of the injury, whichever is greater.

Rather than conduct an exhaustive analysis of the claimant’s testimony,

suffice it to say that the claimant maintains that all of her physical problems, need

for treatment, and disability are directly and causally related to a work-related injury

which the claimant sustained on March 20, 1997, and for which respondents paid

various medical and indemnity benefits.  The admitted claim has been the subject

of a prior hearing which is now a final decision and the law of the case.  Admittedly,
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the issue of claimant’s entitlement to permanent total disability benefits was not

raised at the hearing conducted on September 18, 1998, the claimant still has the

burden of proving that her permanent disability is related to the March 20, 1997,

injury.  The claimant has clearly failed to meet her burden of proof.  However, even

if the evidence established that the within claim for permanent total disability

benefits was related to the March 20, 1997, event, and/or a compensable

consequence thereof, the claim is barred by the statute of limitations.  There is no

credible evidence whatsoever that the claimant sustained a back injury after March

20, 1997.  A claim for additional benefits was denied by Opinion filed September

23, 1998.  Thereafter, the claimant did filed claims for additional benefits; however,

all additional claims were filed more than two (2) years after the March 20, 1997,

admitted injury and more than one (1) year from the last payment of benefits.

If an injury becomes known to a claimant, her lack of knowledge as to the law

on filing of claims is no defense, since one in full possession of her mental faculties

should know that she should file a claim if she has an injury.  Sanderson & Porter

v. Crow, 214 Ark. 412, 216 S.W.2d 796 (1949).  Further, the one (1) year statute

governing claims for additional compensation runs from the last payment of

compensation, which means the furnishing of medical services.  Superior Fed.

Savings & Loan v. Shelby, 264 Ark. 599, 580 S.W.2d 202 (1979).  The burden of

filing a claim for additional benefits within the statute of limitations is upon the

claimant.  St. John v. Arkansas Lime Co., 8 Ark. App. 278, 651 S.W.2d 102 (1983).
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Again, as reflected by the prior Opinion, respondents paid medical expenses

and temporary total disability for the March 20, 1997, injury through August 8, 1997,

at which time it terminated all additional benefits.  The claimant filed a claim for

additional benefits for an April 22, 1998, recurrence or re-injury which was

specifically denied.  There is no proof of any additional work-related injuries after

the original claim filing.  The claimant continued working through February 28,

1999, at which time the employer shut down its plant.  The claimant has not

returned to any gainful employment since February 28, 1999.  In fact, the claimant

had recently returned to work prior to the plant shut-down on February 28, 1999.

At the hearing, the claimant alleged that the reason the plant shut down was so they

would not have to pay her any additional benefits which is an outrageous allegation

on its face.  (Tr.16)

Admittedly, after the claimant filed claims for additional benefits, she

subsequently applied for, and received social security disability.  The record reflects

that the claimant has a number of physical problems in addition to her March 27,

1997, back injury.  The Social Security Administration’s determination that the

claimant is permanently totally disabled is not binding on this Commission.

Although the claimant sincerely believes that the major cause of her disability is

related to the March 20, 1997, injury, her belief does not substitute for sustaining

her burden of proof.  The claimant did not timely file a claim for additional benefits.

Accordingly, I find that the within claims are barred by time.
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Although I specifically find that the claims are barred by statute of limitations,

the claimant did not seek any relief after her late filings of the claims for additional

benefits.  As previously noted, once the claimant filed a claim for additional benefits

on June 29 and October 14, 2000, she did not pursue those claims until the later

part of 2009, more than nine (9) years later.  Accordingly, I find that the additional

claims are barred by the doctrine of laches.  In Summit Mall Co. v. Lemond, 255

Ark. 190, 206, 132 S.W.3d 725, 335 (2003), the Supreme Court stated:

This court has summarized the laches defense by stating that
it is based on the equitable principle that an unreasonable delay by
the party seeking relief precludes recovery when the circumstances
are such as to make it inequitable or unjust for the party to seek relief.
See, Anadarko Petroleum Co. v. Venable, 312 Ark. 330, 850 S.W.2d
302 (1993).  The laches defense requires a detrimental change in the
position of the one asserting the doctrine, as well as an unreasonable
delay by the one asserting his or her rights against whom laches is
invoked.  See, Worth v. Civil Serv. Comm’n of El Dorado, 294 Ark.
643, 746 S.W.2d 364 (1988).  See also, Goforth v. Smith, 338 Ark.
65, 991 S.W.2d 579 (1999)

Clearly, waiting nine (9) years to pursue a claim is an unreasonable delay.

The ability of either party to locate witnesses with a memory of the facts

surrounding a 1997 claim, more than twelve (12) years after its occurrence would

make it inequitable for the respondents to defend.  The claimant identified

numerous witnesses to corroborate her claims.  None appeared at the hearing.

Had the claimant called any witnesses, it is my fervent belief that respondent’s

defense would have been compromised because of the unreasonable delay in

pursuing this claim.  Accordingly, in addition to the statute of limitations, this claim
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is barred by the doctrine of laches.

In view of the foregoings, the within claims for additional benefits are hereby

respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


