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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on December 2, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on October 6, 2009.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the October 6, 2009, Pre-hearing Order is made a part of the

hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2.  The employer/employee/carrier relationship existed on or about June

10, 2008, and at all relevant times, when the claimant contends he

sustained compensable injuries.

3. Respondents accepted a hernia and a thoracic strain as

compensable injuries.

4. The claimant is entitled to the maximum compensation rates for 2008.

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of claimant’s alleged low back injury occurring on

June 10, 2008.

2. Compensability of claimant’s alleged neck and carpal tunnel

syndrome injuries.

3. Claimant’s entitlement to additional temporary total disability benefits

until a date yet to be determined.

4. Claimant’s entitlement to additional medical benefits.

5. Whether there was an overpayment of temporary total disability

benefits from October 27, 2008, until November 15, 2008.

6. Controversion and attorney’s fees.

The record consists of a one volume transcript of the December 2, 2009,

hearing, consisting of the testimony of Jon Silvey, Sandra J. Silvey and all

documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order);
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Claimant’s Exhibit 1 (Medical Reports); Respondents’ Exhibit 1 (Packet of Medical

Records); Respondents’ Exhibit 2 (Deposition of Dr. Kenneth Rosenzweig).

FACTUAL BACKGROUND

The claimant is fifty-four years of age (d.o.b. 03/31/55).  He graduated high

school and attended four years at Metropolitan Vo-Tech.  He received a certificate

of completion in electrical apprenticeship in 1983.  He worked as an electrician for

approximately one and a half years.  He also worked at a bait shop, custom building

business, gun repair shop, and had a used car lot.  In July of 1989, he went to work

for Pat Salmon & Sons, who contracts with the postal service to haul mail all over

the United States.  He drove a truck and delivered mail from the general mail facility

in North Little Rock to outlying post offices around North Little Rock and Little Rock,

and subsequently drove over-the-road runs.  His job duties included loading and

unloading bird cages (upright cages containing letter trays) and bulk mail

containers, “BMC” (large aluminum containers on wheels containing bulk mail), on

the truck and delivering them to locations.  He also loaded up any equipment that

was being returned to the general mail facility.  He estimated that the weight of a

bird cage averaged 800 to 1200 pounds and the BMC averaged 1500 to 2500

pounds.  Silvey explained that he was required to push and pull these cages and

containers on and off the truck.

Silvey testified that he has to undergo and pass annual Department of

Transportation physicals to work as a truck driver.  His most recent physical was in

June of 2007.  Prior to his injury, he worked five days a week.  Silvey testified that
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he drove the city run for fifteen years.  He then drove over-the-road runs, including

his last run from Little Rock to Memphis and back to Little Rock.

Silvey testified that he injured himself at work in June of 2008.  He explained

that on Thursday, June 12, 2008, he backed his truck in at the post office and

raised the back door of his truck.  He noticed that some of the rollers were broken

on the back door.  As he lifted the door, he felt some muscles pull in his back and

upper abdomen.  He explained that the door was very heavy and he got it up three-

fourths of the way and then had to force it the rest of the way.  He did not report his

injury at the time.  He explained that there was no time to get another driver and

load the truck and go to Memphis on time.  Silvey testified that his initial pain was

in his upper abdomen and down his back in his thoracic area and down toward his

low back.  He testified that it felt like a pulled muscle.  He loaded the truck and

drove to Memphis.  At Memphis, he had to raise the door twice.  He had to raise it

again when he returned to Little Rock.  He testified that he felt the same thing all

four times.  He testified that when he returned to Little Rock, he wrote the truck up

and gave it to the dispatcher.  He told the dispatcher that the door needed to be

fixed before someone got seriously hurt because he had already pulled some

muscles.  He went back to work on Friday.  As he was raising the door on the truck,

he noticed that it was hard to open and it had not been fixed.  He called dispatch

and was told that he had to use the trailer because it was the only one available.

He loaded the trailer and went to Memphis.  He explained that the muscle tension

was easing up until he opened the door again that morning and the pain started all
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over again.  He testified that on Friday he was hurting a little worse.  He told the

dispatcher that they needed to fix the door and wrote the truck up again and told

them he had pulled some muscles and was glad he wasn’t going to drive it the next

day.  He worked on Saturday, but drove a different truck and trailer to St. Louis.

When he returned, he told the dispatcher that he was hurting worse and had a knot

starting to come up in his stomach and that if he didn’t feel better he was going to

come back on Monday and see the company doctor.  On Sunday, he was having

muscle pain and pains down his leg.  His feet felt numb and his upper abdomen

was “really hurting”.  He drove back in on Monday, talked with his supervisor and

filled out the paperwork, and went to Concentra.  He told him that he was hurting

between his shoulder blades and down in his low back.  He underwent x-rays and

was told that he had an incisional hernia.  The hernia and thoracic strain was

accepted as compensable.  He was released from treatment by Dr. Almond on July

8, 2008, with regard to his thoracic spine.  He underwent surgery by Dr. Marotti for

the hernia repair on July 17, 2008.  He was released to return to work in September

of 2008.  He did not discuss his back complaints with Dr. Marotti because he was

a general surgeon.  He went to Dr. Rosenzweig on September 3, 2008.  He

explained that the pain in his low back was now worse than the original pain in his

upper thoracic area.  He testified that activity made it worse.  He explained that he

had muscle spasms radiating from his rib cage to his spine.  He also had spasms

in his arms and his hands.  He explained that the spasms in his arms started after

the accident, but he felt a pulling sensation in his wrist six months to a year before
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the accident when he would pull on the bird cages.  He was evaluated and

diagnosed with carpal tunnel by Dr. Rosenzweig.  He did not undergo a nerve

conduction study.  He testified that he had thirty minutes to load and unload the

truck and was holding the steering wheel the majority of the day.

Silvey testified that his low back problems began in August.  Although Dr.

Rosenzweig ordered a lumbar MRI, it was denied by the insurance carrier.  Silvey

did go to eleven visits of physical therapy.  He treated with Rosenzweig until

November 24, 2008.  He did not return until July of 2009 because he did not have

the money to pay the co-pays and deductible.  He eventually had an MRI at his

expense to find out what was wrong.  Rosenzweig ordered epidural steroid

injections and he had one injection, but it didn’t help.  He was put on work

restrictions by Rosenzweig, but was not given light duty.  Silvey used his health

insurance to pay for treatment for the low back problems and the carpal tunnel

treatment.  

Silvey testified that he had been previously treated in the early part of 2000

for low back pain as a result of pulled muscles.  He reported the injury to his

dispatcher and sought treatment at Concentra.  He did therapy for three weeks and

went back to work without restrictions.  In 2004, he sought treatment for low back

pain after falling down stairs while trying to take a couch upstairs for his daughter.

X-rays were taken.  He returned to work without restrictions.  

He described his current pain “like a knife sticking you in the back.”  He can

walk about ten minutes.  He is no longer active outdoors or around the house.  He
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went deer hunting last year on his four wheeler.  When he shot a buck, he called

his nephew on the radio and his nephew loaded the deer on the four-wheeler to

take the deer back to the house.  He went fishing once last year but has a new boat

that has never been in the water because he can’t sit long enough.  His wrists and

hands are fine as long as he does not lift or pull anything.  He testified that after the

accident, he originally gained weight due to inactivity.   However, he testified that

in February of 2009, due to the back problems, he began having diarrhea and lost

weight from 238 pounds to 155 pounds, and went to the hospital dehydrated. 

On cross-examination, Silvey agreed that the first medical report of the

symptoms and complaints about the numbness and tingling in his hands was almost

three months after he had been off work.  He also agreed that the first mention of

any kind of low back pain to any doctor was to Dr. Rosenzweig on September 3,

2008. 

Sandra J. Silvey testified on behalf of the claimant, her husband.  She

testified that prior to the accident he had high blood pressure and heart disease that

he monitored and treated.  She testified that prior to the injury, her husband was

able to hunt and fish regularly.  Since the accident, he does not do any hunting,

fishing, yard work, cooking, or any of the active things he used to do.  He didn’t go

to the doctor earlier because of the co-pays. 

The claimant’s prior medical records reveal that the claimant sought

treatment at the emergency room at Baptist Medical Center on February 28, 2004,

with complaints of back pain after a fall down stairs while carrying a sofa.  He
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reported pain in his low back.  It is noted that he has a history of previous back pain

that he strained at work.  He was diagnosed with a contusion to the back.  A

radiology report dated February 29, 2004, reveals “degenerative disc disease at the

lumbosacral junction.  Sclerosis about the facets of the lower lumbar spine also

likely degenerative in nature.  No evidence of pars defect or compression

deformity.”  He was prescribed Flexeril, Tylenol #3, and taken off work for 72 hours.

Medical records reflect that the claimant sought medical treatment at

Concentra on June 16, 2008, for an injury on June 10, 2008.  Silvey states that he

was “raising a door on the trailer and something popped in my back”.  He reported

pain and tenderness in the mid back and a “bulge” in the anterior chest wall inferior

to the sternum.  He was diagnosed with an incisional hernia on the chest wall and

a thoracic sprain.  On June 25, 2008, Silvey returned for follow-up.  He reported

that his symptoms were improving and that he was working within restrictions.

Notes reflect that his pain was located on the right thoracic region with associated

numbness of the right finger tips and arm feels cold.  He was scheduled for physical

therapy and kept on work restrictions.  He was directed to return after repair of the

 hernia if pain increased or he developed new symptoms.  On July 8, 2008, Silvey

returned to the clinic.  He reported that his back was doing much better and that he

was scheduled for a stress test and abdominal hernia repair.  He was released from

care regarding the thoracic back injury without restrictions except those due to

hernia repair.  On July 17, 2008, the claimant underwent surgery for hernia repair

by Dr. Scott Marotti.  On August 1, 2008, the claimant returned for post-surgical
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follow-up with Dr. Marotti.  Notes reflect that he was doing excellent and should be

able to return to work in four weeks without limitations.  He was given a release to

return to work on September 1, 2008.  Notes reflect that on August 11, 2008, the

claimant contacted Marotti’s office and requested an “impairment rating.”  The

nurse’s notes reflect that he was told that he does not have an impairment and was

fully released back to work on September 1st.  It notes that he stated he was at

higher risk for developing another hernia in the job he had. He was told that he was

at risk just like anyone else doing his job.  Notes state he was “not happy” with this.

On August 12, 2008, the nurse called the claimant and told him that he did not have

an impairment and would need to talk with his workers’ compensation adjuster.  On

August 25, 2008, notes reflect that the claimant called with complaints of some pain

and tenderness and requested another two weeks off from work.  At the claimant’s

request, Marotti extended his release from work until September 15, 2009.  On

September 3, 2008, the claimant was evaluated by Dr. Kenneth Rosenzweig.

Silvey told Rosenzweig that he had injured his back and abdomen in June of 2008

while lifting and pulling.  He reported increasing numbness and tingling in his hands

with prolonged driving.  It was noted that he has not returned back to work.  He

reported cascading back pain, numbness, and tingling to his leg.  From his

examination, he was diagnosed with carpal tunnel syndrome and multilevel

spondylosis and degenerative disk disease with flattening of the normal curvature.

Rosenzweig recommended an MRI of the lumbar spine and lower thoracic spine

and an EMG.  He was placed on steroids, Tizanidine for spasm, and Tramadol for
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pain control.  On September 16, 2008, the claimant underwent an MRI of the

thoracic spine.  The MRI revealed:

1.  Noncompressive spondyloarthropathy involving the upper and mid
thoracic disc levels manifested primarily as anterior oseophytosis.  

2.  No high-grade disc protrusion, critical canal stenosis, or neural
effacement involving the thoracic or visulalized lower cervical or
upper lumbar segments.

3.  Hypertrophy of the costotransverse and costovertebral
articulations of the upper and mid thoracic levels, often an incident
variant, but also a finding that can be seen in association with occult
“costotransverse lesion”.

On September 29, 2008, Silvey returned to Dr. Rosenzweig for follow-up.

He reported low back and leg pain with some element of radiculopathy.

Rosenzweig noted that the testing for the lumbar spine was not approved and the

MRI from the thoracic spine revealed hypertrophy changes with no protrusions or

stenosis.  The claimant reported that the Medrol Dosepak did not give him

significant relief.  He was continued on an exercise program and with medications

for inflammation, pain, and spasm.  

On October 20, 2008, the claimant returned to Dr. Marotti with concerns that

he had a small bulge near the hernia repair.  Marotti noted that he assured the

claimant that the hernia repair was good and the bulge was skin that would

probably disappear as the scar softened up over time.

 On October 27, 2008, the claimant returned to Rosenzweig for follow-up of

his back pain.  He reported that he has been in physical therapy and is still having

pain and spasm.  Notes reflect “His subjective complaints seem to be in excess of
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the objective findings.”  His pain is localized to the thoracic spine level.  Notes

further reflect “With respect to his thoracic spine, there is no pathology that requires

further treatment.”  He notes that further evaluation of the lumbar spine would be

helpful but outside approval of the workman compensation claim.  Rosenzweig

concluded that Silvey was at MMI from an upper back claim, but that further

diagnostics were needed for low back pain.  Rosenzweig also recommended an

FCE for administration of the claim and the return to work determination.  On

November 24, 2008, the claimant returned for follow-up.  Notes reflect that Silvey

still has persistent back pain with radicular complaints.  Rosenzweig notes

improved upper back pain and persistent lower back pain with clinical findings of

radiculitis.  He recommends an MRI of the lumbar spine.  

On July 1, 2009,  the claimant underwent an MRI of the lumbar spine.  The

MRI revealed:  

1.  Moderate central stenosis at L4-5 due to a broad-based disc bulge
with superimposed disc protrusion compounded by facet and ligament
degenerative changes causing moderate lateral recess narrowing at
this level, potentially causing slight mass effect on the bilateral L5
nerve roots.

2.  Central and right paracentral disc herniation at L5-S1 causing
mass effect on the right S1 nerve root and potentially slight mass
effect on the left S1 nerve root in the lateral recess at this level.

On July 2, 2009, the claimant presented for follow-up of thoracic and lumbar

spine pain ongoing from June 10, 2008.  He was diagnosed with a disk herniation

as a source of radiculitis.  Rosenzweig opined that “It is not usual for back pain to

be diffuse in nature and centralized over time.  He may have had an element of
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lumbar strain higher up but the pathology may have originated lower down.”  He

recommended epidural steroid injections and surgery, if the injections were not

successful.

On August 4, 2009, the claimant returned to Rosenzweig for further

evaluation after the steroid injections on July 22, 2009, did not give him any

significant relief.  Rosenzweig noted that the treatment options include a series of

epidurals versus a surgical consultation for a decompression and stabilization.  He

also noted the intermittent diarrhea and nutrition problems due to increasing back

pain.  Rosenzweig recommended repeat epidural steroid injections and a change

in medications.  On August 7, 2009, the claimant was admitted into Baptist Medical

Center with acute renal failure due to dehydration caused by chronic diarrhea.  

On September 14, 2009, the claimant underwent an independent medical

examination by Dr. Bruffett.  Following his examination and review of the medical

records, Bruffett diagnosed the claimant with degenerative disc disease in the

thoracic and lumbar spine and herniated/bulging disc in the lower lumbar spine.  He

opined

I cannot say within a reasonable degree of medical certainty that the
findings noted on Mr. Silvey’s MRI scan of his lumbar spine dated
7/01/09 are related to his work accident of 06/10/08.  Mr. Silvey did
not complain of back pain, by his own report, until five weeks after his
said injury. Therefore, I feel that his complaints of low back pain are
most likely not related to this incident.

I do not feel within a reasonable degree of medical certainty that Mr.
Silvey sustained any further significant injury to his lumbar spine as
a result of his accident.  His complaints of pain and where he says
that he hurts is in the upper lumbar, almost lower thoracic, area.  It is
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quite a bit above where the findings are on this MRI report.  I would
feel, based on a reasonable degree of medical certainty, that the
findings on his lumbar MRI were preexisting and probably not related.
It is also very difficult to examine him because he has reactions to
very subtle movements on examination that are in excess of what
would be expected.  He also does not have nerve pain down his legs
in a distribution which could be related to his lumbar MRI. 

In his deposition, Dr. Rosenzweig testified that he began treating the

claimant in September of 2008.  He indicated he had the benefit of x-rays of the

thoracic and lumbar spine which revealed predominantly degenerative disease with

no sign of fractures or trauma.  He recalled that the claimant stated that his whole

back hurt, but that over time the pain centralized from his upper back to his lower

back.  He did not see the claimant between November 24, 2008, and July 2, 2009.

When asked if he could state within a reasonable degree of medical certainty that

his symptoms and problems were related to the incident on June 18, 2008,

Rosenzweig responded that he could not say that it was 100 percent related to one

event in light of the fact that the bulk of his pathology is degenerative in nature.  He

noted that it could have all been preexisting and then the injury in concern had

activated or aggravated it to be above a clinical level.  He noted that the claimant

had reported a combination injury strong enough to have created a hernia that

needed repair.  He did not disagree with Bruffett’s report, but indicated that an IME

examination is conducted from a different orientation than his diagnosis as a

treating physician.  He testified that the complaints of tingling and numbness in the

hands were not related to his back injury and that the claimant had not undergone

any testing to confirm a diagnosis of carpal tunnel.  Rosenzweig testified that the
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treatment options could include additional steroid injections or a minimally invasive

disk decompression.  He opined that the disk herniation did not cause the diarrhea,

but that either pain or anxiety or the medications could have caused colon

disturbances.  Rosenzweig explained that it was possible that the lower back injury

was the source of the claimant’s upper back pain.

DISCUSSION

The claimant contends he sustained a work related injury in June of 2008.

The claimant was raising the back door of a trailer when he had a sudden onset of

pain in his abdomen and back.  The claimant was diagnosed with a hernia and a

thoracic strain.  The respondents provided treatment, and the claimant underwent

surgical repair for his hernia.  On July 8, 2008, Dr. Cynthia Almond released the

claimant with regard to his thoracic back strain.  However, the claimant continued

to have pain in his back.  On September 3, 2008, Dr. Rosenzweig ordered an MRI

of the lumbar spine and noted that the claimant should not return to work.  At this

point, the respondents controverted the back injury, and as the claimant was

released for his hernia surgery on October 20, 2008, his temporary total disability

benefits stopped.  Therefore, the claimant contends that he sustained a

compensable low back injury in June of 2008, in the course and scope of

employment for which he is entitled additional medical treatment.  Furthermore, the

claimant contends that he has not reached maximum medical improvement with

regard to his back injury and is owed temporary total disability benefits from

November 15, 2008, to a date yet to be determined.  Additionally, Dr. Rosenzweig
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diagnosed the claimant as having carpal tunnel syndrome.  To date, the claimant

contends he is entitled to additional medical treatment as recommended by Dr.

Rosenzweig.  The claimant also contends that his attorney is entitled to attorney’s

fees.

The respondents contend that they accepted an injury to claimant’s thoracic

spine and a hernia injury occurring in June of 2008.  All appropriate benefits for the

accepted injuries have been paid.  The claimant’s request for medical treatment and

other benefits related to low back complaints has been denied as unrelated to his

compensable injury in June of 2008.  He is not entitled to either additional or initial

benefits for low back complaints in this claim (F805935).  The claimant has also

alleged neck and carpal tunnel injuries as separate work related injuries.  This claim

is denied in its entirety (F809297).  The respondents contend the claimant received

an overpayment for temporary total disability benefits for which respondents are

entitled to a credit.

Claimant contends that he sustained a compensable injury that is governed

by the Arkansas Workers’ Compensation Act, Ark. Code Ann. § 11-9-101 et seq.

Act 796 of 1993, as codified at Ark. Code Ann. § 11-9-102(4)(A) defines 

“compensable injury”: 

(i) an accidental injury causing internal or external physical  harm to
the body or accidental injury to prosthetic appliances...arising out of
and in the course of employment and which requires medical services
or results in disability or death.   An injury is “accidental” only if it is
caused by a specific incident and is identifiable by time and place of
occurrence. 
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The employee must prove by a preponderance of the evidence that he sustained

a compensable injury.  In addition, a compensable injury must be established by

medical evidence supported by objective findings.  Ark. Code Ann. § 11-9-

102(4)(D).   “Objective findings” are those findings which cannot come under

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i). In the instant

case, it is not disputed that an incident occurred in June of 2008 while the claimant

was at work.  It is equally clear from the medical evidence that objective medical

evidence established the claimant’s need for medical treatment to his thoracic spine

and hernia.  Medical treatment was provided for claimant’s thoracic spine injury

strain and hernia repair and all associated benefits were paid by respondents.  The

primary dispute in this case is whether claimant has established a causal

connection between the work-related incident and any need for additional medical

treatment for his low back.  In addition, claimant seeks a determination of

compensability of a preliminary diagnosis of carpal tunnel syndrome which he

contends is work-related. 

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

The respondents have accepted the June, 2008, thoracic spine and hernia

injury as compensable and paid medical expenses and temporary total disability
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benefits until November 15, 2008.  In support of their denial of treatment for the

claimant’s low back, neck, and hands, respondents contend that there are no

objective findings of an injury to his neck and hands related to his work injury of

June of 2008.  Respondents further contend that in light of the claimant’s own

statements that the pain in his low back began five weeks after the incident, any

relationship between the June, 2008, incident and low back pain is based on

speculation.  

On the other hand, claimant contends that he suffered a traumatic injury

which caused his low back problems at the time of the June, 2008, incident.  The

claimant testified that he did not have problems with low back pain before the

incident, that his symptoms have continued daily since the date of the incident, and

that he currently suffers from low back problems that he had never experienced

before.

In addition, the claimant contends he suffers from carpal tunnel as a result

of loading and unloading and steering the truck. He contends that the numbness

and tingling in his hands began approximately six months prior to the June of 2008

incident while loading and unloading his truck, but was not diagnosed until he saw

Dr. Rosenzweig in September of 2008. 

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150
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(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  

It appears from my review of the medical reports that the only evidence of

claimant’s problems with his hands and arms are the subjective complaints of the

claimant and any connection to the incident at work is speculative at best.  Dr.

Rosenzweig explained to the claimant that the numbness and tingling of the hands

that he first mentioned on September 3, 2008, would not be consistent with a back

injury, but rather more likely related to a neck or hand injury.  Although preliminary

examination revealed a possible diagnosis of carpal tunnel syndrome, there have

been no objective diagnostic tests to confirm a diagnosis of carpal tunnel syndrome.

In addition, the claimant did not report his symptoms relating to his hands until

September 3, 2008, three months after the alleged work incident and nine months

after he testified that he first felt the tightness in his hands, notwithstanding

examination and treatment from several doctors.  If a disability does not manifest

itself until many months after the accident, so that reasonable men might disagree

about the existence of a causal connection between the accident and the disability,

the issue becomes one of fact upon which the Commission’s conclusion is

controlling.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1961).

Conjecture and speculation, even if plausible, cannot take the place of proof.  Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena
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Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).  Therefore,

I find that the claimant has failed to prove by a preponderance of the evidence that

he has suffered a compensable neck and hand injury in light of the lack of objective

findings and his delay in reporting any symptoms and seeking treatment. 

In regard to the low back injury, there are clearly objective findings of a

herniated disk at L5-S1 as reflected in the July 1, 2009, MRI report.  Therefore, the

determination of compensability of the low back injury revolves around the issue of

whether the claimant’s low back problems were caused by the June, 2008 injury at

work.  In this case, the claimant relies on the testimony of Dr. Rosenzweig to

support his contention that the low back injury was caused during the June, 2008

incident.  The respondents rely on the independent medical examination and report

of Dr. Bruffett who concludes that it would be too speculative to state within a

reasonable degree of medical certainty that the low back injury was related to the

June, 2008 incident.  Medical opinions addressing compensability must be stated

within a reasonable degree of medical certainty. Ark. Code Ann. § 11-9-

102(16)(B)(Repl. 1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
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Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra
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Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In this case, the claimant’s treating physician, Dr. Rosenzweig has opined

that the claimant’s herniated disk and other low back problems confirmed by the

MRI in July of 2009, could have been the source of the claimant’s back pain which

did not resolve after conservative treatment and recovery from the hernia surgery.

Dr. Bruffett, on the other hand, opines within a reasonable degree of medical

certainty that the low back complaints which began five weeks after the incident are

most likely not related to the accident and that the findings on the lumbar MRI were

preexisting and probably not related.   A review of the initial medical reports confirm

that the first time the claimant complained of low back pain was in September of

2008, after he had been released to return to work  by both Dr. Cynthia Almond for

the thoracic back injury with no restrictions and Dr. Marotti for the hernia repair

without restriction or impairment.  Although the claimant treated with Dr.

Rosenzweig from September until November of 2008, he did not undergo the MRI

of his lumbar spine and return to Dr. Rosenzweig until July of 2009.  Based on the

claimant’s own testimony that the low back pain did not begin until August of 2008

and the claimant’s pre-existing degenerative low back problems, it is reasonable to

conclude that any determination that there was a causal connection between the

low back problems and the work injury in June of 2008 would be based on

speculation.    After consideration of the testimony and medical records, I find that

the preponderance of the evidence fails to show that any need for medical
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treatment to the low back is causally related to claimant’s work related incident of

June, 2008.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about June,

2008, and at all relevant times, when the claimant contends he

sustained compensable injuries.

3. Respondents accepted a hernia and a thoracic strain as

compensable injuries.

4. The claimant is entitled to the maximum compensation rates for 2008.

5. The claimant has failed to prove by a preponderance of the evidence

that he suffered a compensable low back injury which was caused or

related to the June, 2008, work accident.

6. The claimant has failed to prove by a preponderance of the evidence

that he suffered a compensable neck or carpal tunnel injury at work

in that there are no objective medical findings of a neck injury or

carpal tunnel syndrome.

7. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to additional medical or temporary total disability

benefits.
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ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

 IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


