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This matter is submitted on the record before Administrative Law Judge Barbara
Webb in Little Rock, Pulaski County, Arkansas.

Claimant appeared Pro Se.  The claimant was advised that he has the right to an
attorney, that the law limits what fee an attorney may charge for representing a
claimant, and that he had the right to postpone the hearing in order to obtain
representation.  Being fully advised of his rights and responsibilities, the claimant
nonetheless elected to represent himself.

Respondents No.1 represented by Mr. John D. Davis, Attorney at Law, Little Rock,
Arkansas.

Respondents No. 2 represented  by Ms. Carol Lockard Worley, Attorney at Law,
Little Rock, Arkansas.  

STATEMENT OF THE CASE

A Pre-hearing Telephone Conference was held in this case before

Administrative Law Judge Barbara W. Webb on September 22, 2009.  At that time,

the claimant advised that a prior claim existed with the Kohler Company (“Kohler”)

in which claimant sustained a compensable right bicep/shoulder injury.  In light of
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Bankston v. Bionetics Corporation, 2006 AWCC 12 (F406876 July 11, 2006), it was

determined that Kohler and its insurance company were necessary parties and

entitled to notice of these proceedings.  A second Pre-hearing Telephone

Conference was held on November 17, 2009.   At that time, respondents No. 2,

Kohler and its insurance company, requested to be dismissed from this action

based on the statute of limitations.  Based on the agreement of the parties, it was

determined that the issue of dismissal raised by respondents No. 2  would be

considered on a stipulated record.

The following stipulations were filed on December 8, 2009:  

STIPULATIONS

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed between the

claimant and respondents No. 1 on March 6, 2009.

3. The employer/employee/carrier relationship existed between the

claimant and respondents No. 2 in February, 2004, when claimant

sustained a compensable injury to his right bicep/shoulder. 

4. The claimant was released to return to work in a full duty capacity on

or about 1/20/05 associated with his 2/1/04 injury.  A 4% impairment

was assigned, accepted, and paid out by respondents No. 2. 
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5. The claimant’s last medical treatment associated with his 2/1/04 injury

was on 8/29/06 when Dr. Pearce again released claimant from his

care.  

6. The last payment of any benefits associated with the claimant’s

2/1/04 injury by respondents No. 2 was on 8/28/06.  

7. A Form AR-4 was filed by the carrier in this matter on 11/27/06.

8. The claimant has not requested a hearing associated with claim No.

F403483.

9. Claimant contacted the Commission in 2005 regarding his claim and

the process for requesting additional benefits.

10. Claimant does not object to Kohler being dismissed as a party

respondent in this matter.

11. Respondents No. 1 do not object to respondents No. 2 being

dismissed as a party in this matter.  

By agreement of the parties, the sole issue to be determined at this time is

whether respondents No. 2 should be dismissed as a party in this matter based

upon the statute of limitations. 

The record consists of the Stipulations and attached Exhibits A-F.

DISCUSSION

The claimant contends he sustained a compensable right shoulder injury on

or about March 6, 2009, while working for respondent employer No. 1, Eldridge
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Supply Company, and that he is entitled to appropriate benefits.  Respondents

No. 1 contend that the claimant did not sustain a compensable injury to his right

shoulder.

Respondents No. 2 contend that all appropriate benefits were paid

associated with the claimant’s February, 2004, injury, and that the statute of

limitations has now run with regard to that matter.  Respondents No. 2 request they

be dismissed from this matter based on the statute of limitations.

 Based on the preponderance of the evidence offered in this case, I find that

any claim for additional benefits as to respondents No. 2 is barred by the applicable

statute of limitations.

STATUTE OF LIMITATIONS

Ark. Code Ann. § 11-9-702 (b) sets out the allowable time for filing a claim

for additional benefits.  In cases where any compensation has been paid, the claim

for additional compensation, including disability or medical, will be barred unless

filed within one year from the date of the last payment of compensation or two years

from the date of the injury, whichever is greater.  Ark. Code Ann. § 11-9-702 (b)(1).

When the claimant submits a timely request for additional benefits that is never

acted upon, the statute of limitations is tolled.  DeSpain v. Franklin Electric Co, 2009

Ark. App. 770, CA 09-691, November 18, 2009); Barnes v. Fort Smith Public

Schools,  95 Ark. App. 248, 235 S.W.3d 905 (2006); Eskola v. Little Rock Sch. Dist.,

93 Ark. App. 250, 218 S.W.3d 372 (2005); Dillard v. Benton Co. Sheriff’s Office, 87
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Ark. App. 379, 192 S.W.3d 287 (2004); Spencer v. Stone Container Corp., 72 Ark

App. 450, 38 S.W.3d 309 (2001); Bledsoe v. Georgia-Pacific Corp., 12 Ark. App.

293, 675 S.W.2d 849 (1984).  

In this case, the 2004 claim was accepted as compensable and medical

benefits and permanent partial disability benefits were paid.  The claimant’s last

medical treatment associated with his 02/01/04 injury by respondents No. 2 was on

August 29, 2006, when Dr. Pearce released claimant from his care.  The evidence

demonstrates that no benefits were paid after August 28, 2006.  Two years from the

date of injury would have been February of 2006.  One year from the last payment

of benefits would have been August 28, 2007.  The claimant has not filed a Form

AR-C or requested a hearing associated with claim No. F403483.  Based on the

preponderance of the evidence, I find that any claim as to respondents No. 2 for

additional benefits is barred by the statute of limitations.

Therefore, for the reasons set forth herein, I find  the preponderance of the

evidence shows that the claim against respondents No. 2 for additional benefits is

barred by the statute of limitations.  I further find that respondents No. 2 should be

dismissed as parties to these proceedings. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed between the

claimant and respondents No. 1 on March 6, 2009.

3. The employer/employee/carrier relationship existed between the

claimant and respondents No. 2 in February, 2004, when claimant

sustained a compensable injury to his right bicep/shoulder. 

4. The claimant was released to return to work in a full duty capacity on

or about 1/20/05 associated with his 2/1/04 injury.  A 4% impairment

was assigned, accepted, and paid out by respondents No. 2. 

5. The claimant’s last medical treatment associated with his 2/1/04 injury

was on 8/29/06 when Dr. Pearce again released claimant from his

care. 

6. The last payment of any benefits associated with the claimant’s

2/1/04 injury by respondent No. 2 was on 8/28/06.  

7. A Form AR-4 was filed by the carrier in this matter on 11/27/06.

8. The claimant has not requested a hearing associated with claim No.

F403483.

9. Claimant contacted the Commission in 2005 regarding his claim and

the process for requesting additional benefits.

10. Claimant does not object to Kohler being dismissed as a party

Respondent in this matter.
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11. Respondents No. 1 do not object to Respondents No. 2 being

dismissed as a party in this matter.   

12. Two years from the date of injury would have been in February of

2006.

13. No benefits were paid by respondents No. 2 after August of 2006.

14. One year from the last payment of benefits would have been August

of 2007.  

15. Based on the preponderance of the evidence, I find that the claim

against respondents No. 2 for additional benefits is barred by the

applicable statute of limitations. 

ORDER 

For the reasons discussed herein, any claim for additional benefits against

respondents No. 2 must be, and hereby is, respectfully denied and respondents

No. 2 are hereby dismissed as parties to this proceeding.  This action shall continue

against respondents No. 1 to address the pending issues related to claim No.

F902596. 

IT IS SO ORDERED.

 ____                                                    
BARBARA WEBB
Administrative Law Judge


