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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F910351

RUSSELL K. SHERRELL, 
EMPLOYEE CLAIMANT

IZARD COUNTY CONSOLIDATED SCHOOL DISTRICT, 
EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION,
SELF INSURED TRUST                                     RESPONDENT

                 OPINION FILED SEPTEMBER 22, 2010                 
          
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Batesville, Independence County, Arkansas.

The claimant appeared, pro se.   

Respondents were represented by The Honorable Betty J. Hardy,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 30,

2010, in Batesville, Arkansas.  A Prehearing Telephone Conference

was conducted in this case on May 24, 2010.  A Prehearing Order

was entered in this claim on that same date.  This Prehearing

Order set forth the stipulations offered by the parties, the

issues to be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including October 14, 2009.

3.  The claimant’s average weekly wage at the time of his

alleged injury was $615.38, which entitles him to a weekly

temporary total disability rate of $410.00, and a permanent

partial disability rate of $308.00.

      4.  The claimant filed a claim for a work-related injury 

wherein he alleged that he pulled a muscle in the left shoulder

occurring on October 14, 2009, for which some benefits were paid.

     By agreement of the parties, the issues to be litigated at the

hearing were as follows:

     1.  Whether the claimant sustained a compensable lung 

injury. 

2.  The claimant’s entitlement to reasonable and necessary

medical treatment.

3.  The claimant’s entitlement to temporary total disability

benefits from  October 28, 2009 through January 2, 2010. 

The claimant contends that he sustained a compensable lung

injury, for which he is entitled to medical benefits and temporary

total disability compensation.  The respondents’ contentions are

set out in their response to the Prehearing Questionnaire, these

are hereby incorporated herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of August 30, 2010, and the documents
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contained therein.  In addition, the deposition of Dr. Michael

Nolen has also made a part of the record.  It is retained in the

Commission’s file.  

The following witness testified at the hearing: the claimant.

                           DISCUSSION

     At the time of the hearing, the claimant was age 50.  

He has worked for the Izard County Consolidated School District

since 1981, as a maintenance person.  

     He essentially testified that on October 14, 2009, while

changing the belt on a fan, he strained a muscle.  The claimant

maintains that this incident also seared the back of his left lung.

     Specifically, he testified:

Q. Describe what happened on that day.

A. I was -- we’ve got some exhaust fans at the end of the
gym and we had a scaffold set up and I was changing the fan
belt on the blades.  And there was one that was right over a
ball goal and I had to put the scaffold up as close to the fan
cage and I had to reach in there and take it off and when I
started to put it back on I had to reach way in there to turn
the fan to get the belt on and that’s when I felt that muscle
pull.

     According to the claimant, this incident was witnessed by a

coworker, Max Williams.  The claimant testified that he reported

the incident to his boss, Fred Walker.  He admitted that the

respondent-employer provided treatment for the pulled muscle in his

left shoulder blade and that it has since resolved.

     However, the claimant testified that a few days later, his 

lung began hurting real bad.  As a result, he sought treatment from

his family physician, Dr. Griffin Arnold, on the 23rd.  He
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testified that they took an x-ray and determined he had pneumonia.

According to the claimant, Dr. Arnold sent him home with some

antibiotics.      

     The claimant essentially testified that his lung pain 

worsened.  Therefore, on October 23, 2009, his wife transported him

to the emergency room, at Batesville.  According to the claimant,

he was admitted into the hospital and treated for pneumonia.  

However, he testified that his health continued to diminish. 

Therefore, he was transported to the Arkansas Heart Hospital where

he underwent two surgeries with Dr. Nolen.  The claimant testified

that he was released from the Heart Hospital on November 11, 2009.

     He denied any prior lung related problems.  Specifically, the

claimant denied being a smoker, having had asthma, tuberculosis

(TB), or any lung related incident prior to this incident.  The

claimant was questioned as to why he believes the pulled muscle

resulted in his alleged lung injury: “That the muscle on the back

behind my shoulder blade scarred the outside of my lung and caused

that film to be on my lung, just a buildup.”    

     The claimant testified that he returned to work on January 2,

2010. Regarding his return to work, the claimant testified: “I’m

still sore where they had the chest tube in me but besides that I

get weak about mid-day but they said that would just be normal.” 

     On cross examination, the claimant testified:

Q. Mr. Sherrell, I’m going to ask you some questions on
what’s called cross examination, okay?  I’m just going to get
some clarifications on a couple of things here but mainly this
is a question for the medical records.  We just want to make
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sure that when you had the incident and as you described here
you were reaching and you pulled a muscle back here --

A. Yes, ma’am.

Q. -- on your shoulder blade at the bottom of your shoulder
blade area; is that right?

A. Yes, ma’am.  

Q. Now when you were doing this work activity you didn’t
fall and hit your chest in any way, did you?

A. No.

Q. And nothing fell on you and hit it?

A. No, ma’am.

Q. And on your back nothing fell and hit you in the back of
any sort, it was just a reaching event; is that right?

A. Yes, ma’am.

     The claimant testified that the pulled muscle scarred the back

of his lung to cause the pneumonia.  He specifically denied having

had pneumonia in the past.  

     Upon further questioning, he stated:

Q. You’ve had pneumonia in the past, have you not?

A. No, ma’am.

Q. You don’t recall some records indicating that you had had
pneumonia in the past?

A. No, ma’am.

Q. You don’t recall that?  Do you remember going in to the
doctor’s office on November 12 of 2006 with some respiratory,
as they refer to them respiratory events?

A. I don’t recall, ma’am.

Q. You don’t remember going to the Fulton County Hospital on
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November 12, 2006?

A. Not right off hand, ma’am, no, I don’t.

Q. Okay.  Do you remember having to wear a C-Pap machine
because of problems with your breathing and sleep apnea?

A. I did go for that.

Q. Did you continue to wear that after November of 2006?

A. I don’t use it anymore.

Q. Okay.  When did you stop using that?

A. Probably about a month or so after they done that deal on
me.  They just wasn’t relieving me not being able to sleep.

Q. Do you remember going in for some kidney problems in
December of 2008?

A. Yes.

Q. In fact, when you went in for the kidney, I think it was
kidney stones, they did some testing on you, a CT of your
kidney area; is that right?

A. As far as I -- I guess.

Q. Were you aware that in that report from the CT of your
kidneys on December 3, 2008, which is page 21 of the exhibit,
it also showed that you had peribronchial disease involving
the lung bases, do you remember that?

A. No.  They didn’t say anything to me.

Q. Okay.  Did they say anything to you about having problems
wheezing and chest heaviness back on December 9 of 2008?  Do
you remember that?

A. Not that I can recall.

     He agreed that when he sought treatment for the October 14

incident, they gave him some muscle relaxers and some pain pills.

According to the claimant, he continued working at the School
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District after this incident.  

     Again, the claimant testified:

Q. But as you’ve indicated here today nothing hit you, there
was no blunt force or trauma to your chest or your back; is
that right?

A. No, ma’am.

    The claimant agreed that respondents paid for his visit to

Salem Healthcare or FirstCare.  He further agreed that he got a

letter from the respondent on November 24, 2009, indicating that

they were denying the treatment that he got at White River Medical

Center and the Arkansas Heart Hospital.  

     Upon further questioning by the Commission, the claimant

testified:

Q. Mr. Sherrell, you heard -- or you answered in response to
a question that Ms. Hardy had that you had not had any prior
problems with your lungs.

A. I don’t remember it.  You know, I’ve been to the doctor,
you know, it may have been for a flu or something like that,
I thought.

                              * * *

Q. And you’re saying that you had no prior problems with
your lungs prior to this incident?

A. I’ve not had pneumonia or nothing that, you know.

    On July 13, 2010, the respondents took Dr. Michael Nolen’s

deposition.  He testified that his practice specialty is  

cardiovascular and thoracic.  Dr. Nolen is board certified in

surgery and cardiothoracic.

     He vaguely recalled having treated the claimant in 2009 at the
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Arkansas Heart Hospital.  According to Dr. Nolen he has seen the

claimant once or twice in follow-up care since his release from the

hospital.  

   Dr. Nolen essentially agreed that he performed surgery on

claimant’s on November 3, 2009.  He testified that he diagnosed the

claimant with  “a complex left plural effusion.”  Dr. Nolen stated,

“And I did a central venous line, which is an IV.  A thoracotomy,

which is an incision in the chest and a decortication, which is the

drainage of the plural effusion and removal of the peel that been -

that was on the lung.”  He further testified that he then put in a

pain pump, which is a little pump that delivers some pain medicine

into the incision.  

    He testified that at the time of the operation, there was no

identifiable cause for the left plural effusion.  Upon further

questioning, Dr. Nolen testified:

Q.    What are some of the causes or reasons why an individual
would have a plural effusion?

A.   Infection, trauma are kind of the main causes.  Heart
failure.

Q.    What type of trauma would cause a plural effusion?

A.    Any type of chest wall trauma.             

Q.    This be such as - like a chest being crushed by some of
object or...

A.    Right.  Just any type of external chest trauma.  You
know a fall or you know a motor vehicle accident or...

Q.    Such as from an air bag or something like that?

A.    An air bag, yeah.  Or someone hitting somebody in the
chest.
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Q.    Okay.  Would the plural effusion be something that would
occur if someone had a very severe case of pneumonia?

A.   Yes.  Or you know infection or pneumonia kind of fall
under that category.  

Q.    It looked like he also might have been having some low
grade congestive heart failure?  Based upon a chest x-ray that
was performed on November the 4th, 2009?

A.    Let’s see.  Well, I mean I don’t know.

Q.    Would congestive heart failure be a reason to the ...

A.    A plural effusion?  Yes.

    Dr. Nolen further testified that on November 5th, 2009, he

extricated some mucus plugs from the claimant’s left nasalar

bronchial.   He testified that although this surgery was performed

in the same area, it was different from the first surgery.

According to Dr. Nolen, he evacuated a blood clot from the chest.

     Upon further questioning, Dr. Nolen explained:

A. Well, from the first operation, to do a decorication 
you actually have to peel, you know like an orange peel, off
the lung and off of the chest wall.  And so there’s a lot of
raw surfaces there and a lot of times those raw surfaces can
bleed.  And you know - but we put chest drains in to drain off
the bleeding.  Sometimes the chest tubes don’t work.  They can
become clotted and so they don’t drain the fluid out or the
blood out and so it get accumulated in the chest.  And then
also it looks like he had some mucus plugging in the lung,
which caused the lung to collapse.  So the lung didn’t expand.
And so he just developed a large glue collection in the chest
that I thought needed to be drained surgically.

     Dr. Nolen essentially testified that the mucus plugging in 

the chest wall could be caused by mucus build up in the bronchioles

or the trachea.  He agreed that this can follow pneumonia.

However, Dr. Nolen testified that  it(mucus plugging) is probably

more associated with, in this situation post operatively, just
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having a lot of -- having pain  in the chest and not being able to

cough up secretions.  According to Dr. Nolen, normal secretions and

that can cause plugging.

     He testified:

Q. Okay.  There was also an indication from one (1) of the
studies that he had an enlarged heart.  Would the enlarged
heart be something totally different from his pulmonary
condition or would that be as a result of?

A. Now that was on a chest x-ray?

Q. Yes.  I’ve got a - well, actually it was an 
echocardiogram.

A. Okay.  Well, I mean it looks like that the - there was 
no evidence on the echo of any heart - it says number three
(3): no evidence of cardiac enlargement.

Q. Oh okay.  So under the indication, that was just meant 
that’s what they were looking for?

A. That’s just a generalized term.  You know that’s what 
they’re kind of preoperatively were - you have to put
something down on that, you know for them to do the x-ray,
echo.

     Dr. Nolen agreed that the treatment was to the claimant’s 

left lung.  He did not recall any build up that took place in the

right lung.  Dr. Nolen agreed that he followed the claimant until

he was discharged from the hospital, as his discharge occurred on

November 11, 2009.  He agreed that thereafter, the claimant had one

or two follow-up visits with him.                

     Dr. Nolen testified:

Q.    What was your final diagnosis or conclusion as far as
what Mr. Sherrell’s condition was and what might have caused
that?

A.    Well I thought that he -he’d given a history
of a fall and some chest wall trauma.  I thought he probably
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had chest wall trauma, pulmonary contusion and then developed
plural effusion and pneumonia.  And pneumonia, which is a
consolidated area of the lung.  Contusion you know could have
been some blood or some fluid in the lung from trauma.  That’s
kind of all under the kind of generalized pneumonia,
contusion, lung consolidation with fluid, basically.
Pneumonia more kind of going towards a bacterial or infection
type.  Contusion being more kind of trauma.  Then develop a
plural effusion.  The plural effusion became loculated.  He
developed a peel around the lung, which compressed the lung,
which required to have an operation to removed the peel, to
re-expand the lung.

    Upon being questioned as to how long after the chest wall

trauma does it take before a person to start developing the

pulmonary contusion and the plural effusion, Dr. Nolen stated that

it varies.  It depends on how severe the trauma is to the chest

wall and the lung.  Some people would develop it within hours or

days.  And some people may not develop symptoms for, you know

several days or a week or two.  He agreed that it would require

some type of trauma to the chest wall for the claimant to have a

contusion.  

     Dr. Nolen testified:

Q.    Okay, But you can’t state within a reasonable degree of
medical certainty that that description of what happened on
October 14th, 2009 would lead to the pneumonia and other
pulmonary conditions that Mr. Russell - or excuse me, Mr.
Sherrell had, can you?

A.    Well, I mean I don’t really - I mean it seems to me that
because of the time line of how things happened that the
injury or the trauma to the chest, you know had something to
do with his condition that we treated him for.

Q.    Okay.  From any objective medical data that you have, is
there any way to link the events of October 14th, 2009 to what
you treated Mr. Sherrell for in November of 2009?

A.   Well, it must make common sense that he had -you know
this incident happen with his chest and the chest wall and he
developed a fluid in the chest, that all kind of linked



12

together somehow.

Q.    Okay.  An there was one (1) description that talked
about his left shoulder blade.  Would left shoulder blade be
part of the chest wall or is that - are you referring to it as
part of the chest wall or is that something different?

A.    Yeah.  Well, the shoulder blade sits on the chest wall,
so I guess if there was a pull or the shoulder blade, it could
actually - you know it could actually traumatize the chest
wall.

Q.    But as far as any x-rays, MRIs, CT scans, was there any
evidence of that?

A.    Well, I mean other than the pulmonary contusion and the
plural- complex plural effusion that developed after is a
scapular injury and chest you know - muscular injury.  

     With respect to the claimant’s diagnosis pneumonia and his 

opinion regarding causation, Dr. Nolen testified:

A. Well, I mean other than the pulmonary contusion and the
plural - complex plural effusion that developed after is a
scapular injury and chest, you know - muscular injury.

Q. Okay.  There were records from the two (2) hospitals.  
Fulton County Hospital and also White County Medical Center.
Did you review any of those records?

A. No.

Q. Okay.  Were you aware that they had diagnosed Mr. 
Sherrell as having pneumonia?

A. Well, I was aware that was working diagnosis at the 
time of his admission to the Heart Hospital.

Q. Okay.  And that is something that can cost or lead to 
the plural effusion?  Is that right?

A. That’s correct, yeah.  That’s right.

Q. Okay.  So in Mr. Sherrell’s case, is there any way to 
determine whether or not his plural effusion was coming from
the pneumonia that was diagnosed in late October of 2009
versus a pulling of the left shoulder blade area?
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A. The bronchoscopy with the bronchoalveolar lavage, you 
know showing organisms, would probably have been helpful.
Kind of leaning more towards the bacterial type infection,
pneumonia, versus a consolidation injury.

Q. But in Mr. Sherrell’s case, those tests were not 
performed?  Is that right?

A. Yeah.  That wasn’t done, I don’t think.

Q. Okay.  So really a speculation as to which event 
actually led to the plural effusion and what you treated Mr.
Sherrell for, is that true?

A. Well, I mean that’s just my best medical, you know 
(sic) opinion.

Q. Okay.

Dr. Nolen testified that he placed restrictions on the

claimant no heavy lifting, no pushing or pulling anything more than

about ten (10) to twenty (20) pounds, for three(3) months.  Dr.

Nolen essentially admitted that after that, the restrictions are

lifted as long as they doing okay.  

    Regarding his opinion as stated in the December 8, 2009 

letter, Dr. Nolen testified:

Q.    Can u(sic) support this opinion that you feel his back
injury was the cause of his plural effusion, can you state
that within a reasonable degree of medical certainty?

A.    Yes.  I mean I think I have.

     Dr. Nolen also explained that locultations are just areas of

fluid in the lungs that have kind of sealed off.  They are pockets

of fluid.  He agreed that would be something that would develop as

a result of pneumonia.  Dr. Nolen further agreed that there are

other causes for that. These include, infection, pneumonia,
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contusion, and heart failure.        

     A review of the medical evidence of record demonstrates that

on November 12, 2006, the claimant was seen at the Fulton County

Hospital where he underwent a nocturnal polysomnography (NPSG).

During this testing, the technician commented that the claimant

exhibited mild, non-positional snoring, respiratory events and 02

desaturations.  The technician’s respiratory summary included, in

part, “Apneas: Type-central, obstructive.”

     Further review of the medical records demonstrate that on

December 3, 2008, the claimant underwent a CT of the kidney which

revealed, in part,“... There is some peribronchial disease

involving the lung bases.”

   However, subsequently, on December 4, 2008, the claimant

underwent a portable chest x-ray with the following impression:

Suspected mild cardiomegaly.  No gross plain film evidence for
acute pulmonary process.     

     
     On October 14, 2009, the claimant received treatment from the

Salem First Care Clinic due to his compensable work injury of that

date.  He complained of muscle pain of the left shoulder/back.  

This report states: “pt. says he was twisted around working on

exhaust at gym this morning-pain back left bottom edge of scapula

started 30 min. to 1 hour. after working fan-states it hurt to move

& when he takes a deep breath.”  According to this report, the

claimant reported having injured his back/left shoulder while

working on a fan at the gym.  It appears that the claimant reported
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a past history of hip surgery five years ago and a kidney stone in

2008.  The claimant’s social history demonstrates that he is a non-

smoker.   

     Also, an x-ray report of October 14, 2009 states, “No acute

cardiopulmonary disease -i fracture.” 

     An x-ray report dated October 23, 2009, shows that chest x-

rays were taken of the left lung, with the following impression:

“Left lower lung infiltrate and effusion consistent with pneumonia

and peripneumonic effusion.”

     The claimant was seen at White River Medical Center Hospital

on October 25, 2009 due to complaints of shortness of breath,

cough.  Dr. Arlene Johnson wrote, in part:

HISTORY OF PRESENT ILLNESS:

The patient is a 49-years-old Caucasian male who states that
he was diagnosed with pneumonia on Friday.  He was having a
lot of pain with inspiration.  He was placed on Cipro,
worsened to the point he felt like he could not breathe.  He
also states coincidentally two weeks ago, he pulled a muscle
behind his left lung.  He is now to the point he can answer in
one to two word sentences only and is admitted having failed
outpatient therapy. 

                             * * * 

LABORATORY AND X-RAY:
Portable chest x-ray revealed what appears to be some
deviation of the heart towards the left.  The left heart
border is totally obscured.  The left hemidiaphragm is
likewise obscured.  CT angio of the chest was done in the ER.
There is dense consolidation in the left lower lung with
possible effusion.  This has not been read by radiologist as
of yet.

ASSESSMENT:
1. Left lower lobe pneumonia which has failed outpatient
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therapy

2.  Recent “pulled muscle” in the posterior left chest.

PLAN:
1.  Will admit him.
2.  Will give him frequent updrafts.
3.  He is in a pretty significant amount of pain.  Will put 
    him on morphine PCA which should help to open up his    
    vascular beds in his lungs as well as to help with his  
    pain.

     4.  Will get him scheduled updrafts and p.rn. as well.
5.  Further work up and evaluation will depend on his 

         clinical course.
6.  We will follow up, of course, the results of the CT angio
    as they are available.

     A chest x-ray of October 25, 2009, revealed:“Left lower lung

consolidation with parapneumonia effusion, most consistent with

pneumonia.”  However, the right lung was normal.

     On October 28, 2009, the claimant underwent another chest x-

ray, with the following impression: “Enlarging left pleural

effusion.”

     The claimant under consultation with Dr. William Alexander on

October 28, 2009.  Dr. Alexander reported, “He has had pneumonia in

the past.”   His assessment of the claimant was that he had left

lower lobe infiltrate and effusion.  He also noted that the

claimant had a marked leukocytosis and that he had pleural effusion

aspirated with a bloody fluid.  Dr. Alexander recommended that the

claimant be evaluated for a possible thoracoscopy and placement of

a chest tube.

     Chest x-rays taken on October 28, 2009, with an impression of

“Worsening opacification in the left hemithorax.”  
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     On October 29, 2009, Dr. Jay R. Jeffery performed “Left 

chest tube placement, left subclavian vein central venous line,”

due to a diagnosis of “left pleural effusion.” Dr. David Posey

performed bronchoscopy washings on October 31, 2009.  

     Per a discharge summary dated November 1, 2009, the claimant

was transferred from White River Medical Center on that same date,

by ambulance to the Arkansas Heart Hospital, at the insistence of

his family.  During the course of his hospital stay, the claimant

underwent the following procedures: 

1.  Thoracentesis.  
2.  Chest tube placement.  
3.  Computed tomography scan of the chest.  
4.  Bilateral lower extremity venous Doppler examinations. 
examinations.  

According to this summary, the claimant was admitted to hospital

with a cough, fever, and congestion.”  At the time of his 

discharge, the claimant’s principle  diagnosis was, “Pneumonia with

parapneumonic effusion.”  The claimant’s secondary diagnosis was

“iron deficiency anemia.” 

    The claimant was in fact admitted to the Arkansas Heart 

Hospital on November 1, 2009.  Upon admission to the Heart

Hospital, chest x-rays were performed with an impression of

“Diffuse parenchymal opacity within the left hemithorax, likely due

to pleural fluid collection possibly with superimposed airspace

disease.” 

     On November 2, 2009, a CT scan of the chest without contrast
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was taken, with the following impression:

1.  Large left pleural fluid collection in a
configuration suggesting loculation presumably
within an area separate from the left
thoracotomy tube.  This loculated area is best
appreciated on the sagittal reconstructions
and measures about 12 centimeters in
craniocaudal dimension and 7 centimeters in
anteroposterior dimension.

2.  Findings suggesting airspace consolidation
of the left lower lobe consistent with
pneumonia and difficult to separate from the
compressive atelectasis from the large pleural
fluid collection.

3.  Small pericardial effusion.

4.  Small right pleural effusion.  

     In addition, on November 2, 2009, a one view chest x-ray was

taken, with the following impression:

1.  Density in the left hemithorax either representing pleural
fluid collection, atelectasis, and/or airspace consolidation.
2.  Cardiomegaly without overt failure.   

     A surgical pathology report dated November 2, 2009 states;

DIAGNOSIS:
1. Left lingula of lung, biopsy: Acute and chronic
bronchiolitis: negative for malignancy.  

2.  Consistent with bronchial was, cell block and ThinPrep:
Hemorrhage: no atypical cells identified.

     An x-ray of the chest was performed on November 3, 2009, with

the following impression:

1. Persistent density at the left lung base either
representing pleural fluid collection, atelectasis, and/or
airspace consolidation.
2.  Stable cardiomegaly without overt failure.

     On November 3, 2009, Dr. Michael Nolen performed the 
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following procedures:

1.  Central venous line placement.
2.  Left thoracotomy with decortication.
3.  ON-Q pain pump placement.

At the time of these procedures, the claimant had a preoperative

and postoperative diagnosis of, “complex left pleural effusion.”

     On November 4, 2009, a one view chest x-ray was performed 

with the following impression:

1. Increasing density of the left hemithorax suggesting
accumulation of pleural fluid, atelectasis, and/or airspace
consolidation.  Some of this density may also be secondary to
volume loss of the left lung.
2.  Cardiomegaly and interstitial edema suggesting low grade
congestive heart failure.

    Dr. Nolen performed “bronchoscopy and re-do left thoracotomy

with evacuation of hematoma,” on November 5, 2009.  At this time,

the claimant had  preoperative and postoperative diagnoses of, “1.

Left hemothorax. 2.  Lung collapse with mucous plug.”

     On November 5, 2009, the claimant underwent a one view chest

x-ray, with the following impression:

1.  Interval left thoracotomy tube repositioning or 
     replacement with evacuation of a large volume of pleural 
     fluid from the left hemithorax.

2.  Increasing interstitial edema suggesting low 
     grade congestive failure or fluid volume overload seen in   
     conjunction with stable cardiomegaly.

    A chest x-ray was performed on November 6, 2009, with the

following impression:

1.  Persistent density at the left lung base either related to
small residual pleural effusion, atelectasis, and/or airspace
consolidation.
2.  Improving interstitial edema.
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3.  Stable cardiomegaly.

     On November 7, 2009, the claimant underwent “a transthoracic

echocardiogram,” the summary of findings were state as the

following:

1.  Normal left ventricular systolic and diastolic function.
2.  Normal valves.
3.  No evidence of cardiac enlargement.
4.  There is a small pericardial effusion with is 

         insignificant hemodynamically.

     A two view chest x-ray was performed on November 8, 2009, 

with the following:

1. Persistent left basilar density most consistent with
pleural effusion or atelectasis, less likely airspace 

     consolidation.
2.  Stable borderline cardiomegaly.
3. Interval removal of one of the let thoracotomy tubes
without pneumothorax or other complication.

     Dr. Bruce Murphy wrote the following consultation on November

11, 2009:

To Whom It May Concern:

This is a brief synopsis regarding the care of Mr.
Russell K. Sherrell at the Arkansas Heart Hospital from
11/1/2009 to 11/11/2009.  The patient was referred to us
for evaluation and management of persistent respiratory
failure that was initially thought to be pneumonia
related when he was transferred to us from White River
Medical Center in Batesville.  He arrived at our facility
on Sunday, November 1, 2009, roughly at 1:00 a.m.  He was
noted at that time to have a markedly abnormal chest x-
ray.  He was seen and evaluated by the weekend physicians
and Dr. Chris John, pulmonologist, was brought in for
evaluation.  He was noted to have complete white out of
his left chest that appeared to be possible  pneumonia
with underlying persistent pleural effusions.  He had a
chest tube placed in Batesville that was not draining an
adequate amount of fluid and his chest x-ray
progressively worsened.  The issue in question here is
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the actual etiology of this persistent effusion and
probable underlying pneumonia and based on the patient’s
history and our medical evaluation and workup, we find no
true infectious process as the etiology and potentially
could be trauma related persistent effusion from a pulled
muscle that occurred while at work several weeks prior to
his presentation here at the Heart Hospital.  Again, we
performed pleural biopsy as well as sent the pleural
fluid that we obtained throughout our workup here for
cytology and serology and all of those findings did not
indicate any infectious process.  Therefore, we have no
other clear explanation for this persistent effusion
other than truly potentially trauma related which
occurred as a side affect of his pulled muscle while upon
the scaffolding at work, again weeks prior to us seeing
and evaluating him.  I do know that he initially went to
his local physician’s office at one point on October 14,
2009, for evaluation and chest x-ray obtained there that
day did reveal presence of a pleural effusion and
potentially underlying pneumonia at that time.  It is our
suspicion that the effusion continued to progress and at
that time point essentially resulted in the, if not
complete, partial collapse of his left lower lobe of his
lung which required interval treatment here at the Heart
Hospital including a thoracotomy to remove the excess
fluid and re-expand his left lung.  If further
information is needed in regards to this case, we will be
happy to help in any way possible.  But, in conclusion we
have no other explanation for this recurrent pleural
effusion in this nice gentlemen’s left chest wall except
for potentially trauma related.  He had done well and has
improved and is being discharged on 11/11/2009, with
close interval follow up with pulmonologist and surgeon
as well as to be seen by his primary care physician on
Monday of next week, if possible, for follow up chest x-
ray. 

     The claimant was discharged from the Arkansas Heart Hospital

on November 11, 2009.  The attending physician was Dr. Murphy. In

the discharge summary, he wrote, in pertinent part, the following:

Discharge Diagnosis:

1. Recurrent left pleural effusion post-thoracotomy on
two separate occasions, now resovling.
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2. Acute respiratory failure, which has resolved.
3. Left lower lobe pneumonia, improving.
4. Iron deficiency anemia.
5. Congestive heart failure, acute-on-chronic right-
sided systolic dysfunction, improved. 

Hospital Course: The patient was transferred to us from
Batesville with essentially a completely whited out left
lung that was being treated as pneumonia.  He had a chest
tube that was placed in Batesville that was really not
draining any significant amount of fluid.  His chest x-
ray was not improving.  He was seen by the pulmonologist
on Sunday after he was transferred here and a
bronchoscopy was performed.  The results of that we
discussed in the procedure section, but the true cause on
the white out of his lung was not identified in that
procedure.  We biopsied the left lingula of the lung that
just revealed acute and chronic broncholitis and was
negative for malignancy.  We got a computed tomography of
his chest and noted that there appeared to be a
significantly sized loculated effusion in his left chest.
He was taken for a mini thoracotomy by one of our
surgeons and that in fact did improve his appearance of
his chest x-ray initially but the chest tubes did not
drain well that were placed postprocedurally and two days
postoperatively he had to go back for a reopening of the
chest wall and thoracotomy to further remove and suction
out more fluid and materials.  Again, those fluids and
materials were sent for evaluation for gram-stain
cultures and essentially all of those cultures came back;
there were three colonies of candida noted on one of the
cultures but he had been on high-dose antibiotic for over
two weeks, so that was not surprising.  The results of
the pathology again will be discussed in the laboratory
section.  After the second thoracotomy, a larger chest
tube was placed.  It continued to drain over the course
of a couple of days and on November 8, 2009 that chest
tube was discontinued by the surgeon and we continued to
follow his chest x-rays for a few more days postdischarge
(sic)of that chest tube.  Chest x-ray appeared a little
worse on November 10, 2009 so we treated him with further
steroids and on November 11, 2009 his chest x-ray was
markedly improved.  He was up walking around.  His
incisions were essentially well-healed.  There was no
evidence of infection around any of his incision sites
and so we felt at that time he would be stable for
discharge home with the continuation of some of his
current therapies, which would be steroids, albuterol
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updrafts, and close follow up with his local primary care
physician and then back with Christopher L. John, MD and
Michael T 9(sic)Nolen, MD in a few weeks.  He does still
have what appears to be some left lower lobe atelectasis
that may or may not resolve; that will remain to be seen
over the course of the next several weeks.  His white
count had completely normalized although he was
persistently anemic.  He was up moving about, breathing
better on room air and off antibiotics.  He will be
discharged home after chest computed tomography today and
again close interval follow up with his primary care
physician recommended for follow up chest x-ray on
Monday.  

The claimant’s condition on discharge was, “stable and much

improved.”  With respect to the claimant’s discharge activity, Dr.

Murphy stated, “Progressive as tolerated with postsurgical

precautions until followup with Michael T. Nolen, MD.

     In a letter dated December 8, 2009, Dr. Nolen wrote:

Patient recently underwent a left thoracotomy with
decortication and drainage of a large left pleural effusion.
Patient developed said effusion after he had sustained a back
muscular injury while at work.  It is my opinion that his back
injury was the cause of his pleural effusion.  If you have any
further questions please contact my office.   
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                          ADJUDICATION 

A. Compensability

     The claimant contends that he sustained a compensable injury

to his left lung as a result of the working incident with the

respondent-employer, on October 14, 2009.  

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann. 

§11-9-102(16).

     The claimant must prove by a preponderance of the evidence 

that he sustained a compensable injury. Ark. Code Ann.§

11-9-102(4)(E)(i).  Preponderance of the evidence means the 

evidence having greater weight or convincing force.  Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

     Although the instant claimant did not sustain a direct blow to

the chest/back, as did the claimant in Dunlap v. Edwards

Brother,Inc., Arkansas Workers’ Compensation Commission F210278
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(February 27, 2009), I find that the facts and resulting injury in

this claim are somewhat similar to the Dunlap case.  As such, I am

persuaded that the claimant proved by a preponderance of the

credible evidence that he suffered pulmonary problems/a left lung

injury as a result of his work incident of October 14, 2009.     

     In the case at bar, the parties stipulated that the claimant

filed a claim for a work-related injury wherein he alleged that he

pulled a muscle in his left shoulder occurring on October 14, 2009,

for which respondents paid benefits.  During the hearing, the

claimant admitted that his left shoulder/back injury has resolved.

However, the respondents have controverted this claim for a lung

injury in its entirety.

     During the hearing, the claimant essentially testified that 

on October 14, 2009, while on a scaffold changing the belts on the

blades of a fan, he pulled a muscle as he reached in to turn the

fan to get the belt on.  The claimant had an immediate onset of

pain.  A co-worker, Max Williams, witnessed this incident.  The

claimant promptly reported the incident to his supervisor, Fred

Walker.  The respondent-employer provided the claimant with medical

treatment from the Salem First Care Clinic, on the day of the

incident.  

     At that time, the claimant reported “having hurt his back/left

shoulder that day at school working on a fan at the gym.”  This

medical report states, “It hurts to move and when he takes a deep
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breath.”  

     Subsequently, the claimant experienced increased problems and

pain with his left lung.  Specifically, the evidence demonstrates

that the claimant’s symptoms included, shortness of breath, a

cough, chest pain, and a lot of pain with inspiration.  The 

evidence does not show a history of these symptoms prior to the

claimant’s work-incident of October 14, 2009.  Although, in

December 2008, a CT of the kidney revealed some peribronchial

disease involving the lung bases, the claimant credibly denied

having ever experienced any lung-related problems or conditions

such, as TB, asthma, or pneumonia, and he is a nonsmoker.  In fact,

upon being questioned about a report wherein it stated he had a

history of pneumonia the claimant credibly denied this.  I also

think that it is noteworthy that a subsequent chest x-ray of

December 4, 2008 demonstrated no gross film evidence for acute

pulmonary process.      

    On October 23, 2009, the claimant sought treatment from his

primary care physician, Dr. Griffin Arnold II.  He assessed the

claimant with pneumonia, for which he prescribed antibiotics.

However, the claimant’s testimony demonstrates that his lung

symptoms continued to worsen.  As a result, on October 25, 2009,

his wife transported him to White River Medical Center, where he

was admitted to the hospital, after having failed outpatient

therapy.  The emergency room report demonstrates that the claimant

stated, “that coincidentally two weeks ago, he pulled a muscle
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behind his left lung.”  The claimant was assessed with, “1. Left

lower lobe pneumonia which has failed outpatient therapy. 2. Recent

“pulled muscle” in the posterior left chest.”

     While hospitalized at White River Medical Center, the claimant

underwent several diagnostic testings.  Upon being admitted to the

hospital, a chest x-ray showed, “Left lower lung consolidation with

parapneumonia effusion, most consistent with pneumonia.”  However,

the right lung was normal.  Over the course of his hospitalization

at White River Medical Center, the claimant’s principle diagnosis

was, “pneumonia with parapneumonic effusion.” His treatment

included, but was not limited to, IV antibiotics, a chest tube

placement, and thoracentesis.  However, the claimant’s lung-related

symptoms and problems failed to improved.

    Therefore, on November 1, 2009, at the insistence of his

family, the claimant was discharged from White River Medical

Center, by ambulance to the Arkansas Heart Hospital.  He treated

primarily with Dr. Nolen.                

     On November 3, 2009, Dr. Nolen performed, “1. Central venous

line placement.  2.  Left thoracotomy with decortication. 3. ON-Q

pain pump placement,” due to “complex left plueral effusion.”  The

claimant underwent a second surgery with Dr. Nolen on November 5,

2009, in the form of, “a bronchoscopy and re-do left thoracotomy

with evacuation of hematoma.”  The claimant was discharged from the

Heart Hospital on November 11, 2009.  At that time, his condition
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was stable and much improved.

     Prior to the claimant’s discharge, on a consultation note 

dated November 11, 2009, Dr. Murphy opined, in pertinent part;

The issue in question here is the actual etiology of this
persistent effusion and probable underlying pneumonia and
based on the patient’s history and our medical evaluation and
workup, we find no true infectious process as the etiology and
potentially could be trauma related persistent effusion from
a pulled muscle that occurred while at work several weeks
prior to his presentation here at the Heart Hospital.  Again,
we performed pleural biopsy as well as sent the pleural fluid
that we obtained throughout our workup here for cytology and
serology and all of those findings did not indicate any
infectious process.  Therefore, we have no other clear
explanation for this persistent effusion other than truly
potentially trauma related which occurred as a side affect of
his pulled muscle while upon the scaffolding at work, again
weeks prior to us seeing and evaluating him. 

This opinion addressing compensability was not stated within a

reasonable degree of medical certainty in accordance with Ark. Code

Ann. § 11-9-102(16)(B).  

     However,  Dr. Nolen opined in a letter dated December 8, 2009

that it was his opinion that the claimant’s back injury was the

cause of his pleural effusion.  During his deposition testimony of

July 13, 2010, Dr. Nolen indicated that his opinion was stated

within a reasonable degree of medical certainty.  Hence, this

opinion addressing compensability was stated within a reasonable

degree of medical certainty in accordance with Ark. Code Ann. §

11-9-102(16)(B), and there are medical opinions of record to the

contrary.  In addition to this, I find that during his deposition

testimony, Dr. Nolen provided a medically sound explanation as to

how the work-related incident set off a chain of events that
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resulted in the claimant’s development of plural effusion and

pneumonia.  As such, I find that Dr. Nolen’s expert opinion is

entitled to significant weight.   

    Therefore, based on the foregoing, I find that the claimant

proved by a preponderance of the evidence that he sustained a

compensable injury to his left lung problems, arising out of and in

the course of his employment with the respondent-employer on

October 14, 2009.    

B.  Temporary Total Disability Compensation

     The claimant contends that he is entitled to temporary total

disability compensation from October 28, 2009 until January 2,

2010. 

   An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the time

that he is within his healing period and totally incapacitated to

earn wages.  Arkansas State Highway and Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The healing

period ends when the underlying condition causing the disability

has become stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W. 2d 582 (1982).   

    The claimant was hospitalized for his lung injury from October

25, 2009, until November 11, 2009.  Thereafter, he saw Dr. Nolen

for two follow-up visits. Dr. Nolen’s deposition testimony

demonstrates that he placed restrictions on the claimant of no
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heavy lifting, no pushing or pulling anything more than about ten

(10) to twenty (20) pounds, for three(3) months.  The claimant

testified that he returned to work on January 2, 2010.   

     I find that the claimant proved that he remained within his

healing period and totally incapacitated to earn wages from October

25, 2009 until January 2, 2010, so as to prove his entitled to

temporary total disability compensation from the time period of

October 28, 2009 until January 2, 2010. 

C.  Reasonable and Necessary Medical Treatment

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant must prove by a preponderance of the

evidence that he or she is entitled to the requested treatment.

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W. 3d 153

(2003).  What constitutes reasonably necessary medical treatment is

a question of fact for the Commission.  Wright Contracting Co. v.

Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

     Based on the evidence before me, I find that the claimant

proved by a preponderance of the evidence that all the medical

treatment of record for the claimant’s compensable left lung injury

was reasonable and necessary in relation to the injury received by

him.        

      Specifically, all of the medical treatment of record for the

claimant’s compensable injury was geared toward evaluating,



31

diagnosing, and treating the claimant’s compensable injury pursuant

to Ark. Code Ann. § 11-9-508(a). 

      The respondents are therefore liable for all of this medical

treatment of record.    

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

      1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship 
         existed at all relevant times, including October 14, 
         2009.

3.  The claimant’s average weekly wage at the time of his   
         injury was $615.38.  This entitles him to a weekly 
         temporary total disability rate of $410.00, and a
         permanent partial disability rate of $308.00.

4.  The claimant filed a claim for a work-related injury
         (pulled muscle in the left shoulder blade) occurring 
         on that date for which some benefits were paid.

     5.  The claimant proved by a preponderance of the evidence  
         that he sustained a left lung injury as a result of his 
         work-incident of October 14, 2009.

     6.  The claimant proved by a preponderance of the evidence  
         that the medical treatment of record was reasonable and 
         necessary treatment for his compensable lung injury.
    
     7.  The claimant proved his entitlement to temporary total 
         disability from October 28, 2009, until January 2, 2010.
 

8.  All issues not litigated herein are reserved under the  
    Arkansas Workers’ Compensation Act. 

 
                                          AWARD

    The respondents are directed to pay benefits in accordance with
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the findings of fact set forth herein this Opinion.  

   All issues not addressed herein are expressly reserved under 

the Act.

   IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge

 
    

    


