
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F711728

ANITA F. SEXTON, EMPLOYEE CLAIMANT

L’OREAL USA, INC., EMPLOYER RESPONDENT

XL SPECIALTY INSURANCE 

C/O BROADSPIRE,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 16, 2010

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Honorable Kris M. Boyd, Attorney at Law,

Little Rock, Arkansas.

The respondents were represented by Honorable Randy P. Murphy, Attorney at

Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 22, 2010, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter on

April 27, 2010, and a Prehearing Order was filed on that same date.  A copy of

the Prehearing Order was marked as Commission Exhibit “1" and made a part

of the record herein without objection, subject to any modifications made at the

full hearing.  

At the June 22, 2010, full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including October 26, 2007.

3) On October 26, 2007, the claimant sustained compensable

injuries to her neck, both shoulders, and left foot.

4) The claimant’s average weekly wage was $816.00 per week,

which would entitle the claimant to compensation rates of

$504.00 per week for temporary total disability and $378.00

per week for permanent partial disability.

At the full hearing, the parties agreed the sole issue to be determined

would be whether the claimant is entitled to additional medical treatment by Dr.

Scott Schlesinger; specifically the cervical epidural injections with post-injection

therapy protocol.

At the full hearing, the claimant contended that she is requesting cervical

epidural injections with post-injection therapy protocol, which was recommended

by Dr. Schlesinger.  That Dr. Schlesinger was very specific in his report dated

April 17, 2009, that the claimant’s injury caused an onset of symptoms from her

cervical degenerative process.  Dr. Schlesinger also states that he cannot

completely rule out the current shoulder pain is not radiating down from the

cervical area.  The claimant contends that the cervical problems are related to the

October 26, 2007, incident and possibly the shoulder problems as well.

At the full hearing, the respondents contended that the appropriate benefits

were paid as a result of the claimant’s compensable injuries.  That the claimant’s

current shoulder problems are not related to the October 26, 2007, incident.
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Respondents contended that with regard to Dr. Schlesinger’s report, the

claimant’s current cervical problems are not related to the claimant’s work related

injury.  Respondents also contend that Dr. Schlesinger’s opinion is based solely

on the history given to him by the claimant.  Respondents do not believe that the

history regarding the progression of the claimant’s neck problems is consistent

with the medical records, so they are therefore controverted.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are reasonable and

are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that the medical services she is now requesting from Dr.

Schlesinger in the form of cervical epidural injections with

post-injection therapy protocol is reasonable, necessary, and

related to the claimant’s stipulated compensable neck injury

of October 26, 2007.  Therefore, the claimant has proven by

a preponderance of the evidence that she is entitled to the

additional medical treatment now requested from Dr.

Schlesinger in the form of cervical epidural injections with

post-injection therapy protocol and said additional medical
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treatment is the financial responsibility of the respondents.

DISCUSSION

The claimant worked for the respondent employer as a forklift operator for

over thirty years.  On October 26, 2007, the claimant sustained admittedly

compensable injuries to her neck, both shoulders, and left foot while performing

her work duties.  The claimant testified as follows regarding the compensable

event of October 26, 2007:

A The mechanic had called me to the battery charger to put

water in the battery.  He pulled the seat up, put a box down in

the floor, put water in the battery; went to put the seat back

down and it started rolling.

I looked at him when I thought I saw it rolling, but I wasn’t for

sure that it was.  And then when I looked back I saw the

wheels were turning, so I went to move to get on the forklift to

stop it.  It already had me pinned up between the forklift and

a beam.

The way my forklift was turned it was – the back end was

going like this; it crushed me and my shoulders together.  I

looked at him.  I couldn’t speak.  It took my breath away.

Finally he got on the lift; he backed it up over my foot.  And I

stiffened up and blacked out and hit the floor.

(T. pp. 10-11, lines 18-25 & 1-6)

The medical reports show that on the day of the incident, October 26,

2007, the claimant was admitted to the Baptist Medical Center emergency room

with complaints of “left shoulder, neck, back, and left foot pain.”  (Jt. Ex. 1, p. 1)

The medical reports show that the claimant was treated by multiple doctors for
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her multiple injuries following the October 26, 2007, compensable event.  The

medical reports show that the claimant treated with Drs. Phillip Johnson, Michael

Chesser, Charles Pearce, Reginald Rutherford, Jason Stewart, and Scott

Schlesinger.  For several months following her compensable injuries, the

claimant would treat with different doctors for different areas of injury.  

The medical records show that on March 7, 2009, Dr. Charles Pearce felt

the need for the claimant to have an MRI of the cervical spine.  The radiology

report of the claimant’s cervical spine shows that the claimant had “Degenerative

disc disease with bulging discs and vertebral body.”  (Jt. Ex. 1, p. 65)  Following

the MRI, Drs. Pearce and Stewart both recommended the claimant see a spine

surgeon.  (Jt. Ex. 1, p. 68)  

Ultimately, the claimant was seen by Dr. Schlesinger on April 17, 2009.

In his April 17, 2009, report Dr. Schlesinger states, “I believe, based on the

patient’s history, that the work injury caused an onset of symptoms from her

cervical degenerative process.”  Dr. Schlesinger went on to recommend

additional treatment for the claimant’s cervical spine in the form of cervical

epidural injections, with post-injection therapy protocol.  (Jt. Ex. 1, pp. 70-71)  It

is the additional treatment to the claimant’s cervical spine recommended by Dr.

Schlesinger on April 17, 2009, that the respondents controvert.  

ADJUDICATION
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An employer must promptly for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received

by the employee.  Ark. Code Ann. § 11-9-508(a).  What constitutes reasonable

and necessary medical treatment is a question of fact.  Ark. Dept. of Corr. v.

Holybee, 46 Ark. App. 232, 878 S.W.2d 420 (1994).  The claimant must prove by

a preponderance of the evidence that she is entitled to additional medical

treatment.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003).  

I find that the claimant has proven by a preponderance of the evidence that

the additional medical treatment now recommended by Dr. Schlesinger is

reasonable, necessary, and related to the claimant’s stipulated compensable

neck injury of October 26, 2007.  I base my findings on a number of facts.  First,

the respondents have stipulated that claimant sustained a compensable neck

injury on October 26, 2007.  Next, the claimant credibly testified that she had

never had any neck problems before October 26, 2007.  (T. pp. 11-12, lines 23-

25 & 1-4)  Further, the claimant testified that she had never had even any neck

pain before October 26, 2007.  Additionally, nothing in the record shows that

anything happened to the claimant’s neck between her stipulated compensable

neck injury and Dr. Schlesinger’s recommendation in April of 2009.

It seems the respondents want to attribute the current need for treatment

to the claimant’s neck to the claimant’s degenerative disc disease.  However, the
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claimant’s MRI also shows bulging.  Further, even if the claimant’s additional

treatment was due to her disc disease, it is clear to this examiner that the

claimant’s compensable injury aggravated the disc disease which led to her

current need for treatment.  Additionally, Dr. Schlesinger in his April 2007 report

specifically attributed the claimant’s work injury to her current symptoms which

called for cervical injections.  (Jt. Ex. 1, p. 70)

Respondents also argue that since the recommendation for additional

treatment is so far removed in time that it cannot be reasonably attributed to the

claimant’s compensable neck injury.  I disagree with that argument.  The medical

records show that the claimant sustained significant injuries to other parts of her

body besides her neck.  During the time frame from October 26, 2007, through

April of 2009, the claimant was undergoing multiple treatments for her other

compensable injuries.  The medical reports also show that on the date of the

incident, October 26, 2007, the claimant complained of neck pain while in the

emergency room.  (Jt. Ex. 1, p. 1)  Just because the claimant’s neck injury was

not the most pressing of her injuries to be treated, nevertheless does not make

it any less compensable.  The claimant sustained a compensable neck injury by

specific incident on October 26, 2007, and the respondents are responsible for

all reasonably necessary medical treatment related to the compensable neck

injury.  I find that the claimant’s current need for treatment from Dr. Schlesinger

in the form of cervical epidural injections with post-injection therapy protocol to
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be reasonable, necessary, and related to the claimant’s stipulated compensable

neck injury of October 26, 2007.  Therefore, respondents are responsible for the

additional treatment now recommended by Dr. Schlesinger pursuant to

Commission Rule 99.30.

ORDER

The claimant has proven by a preponderance of the evidence that the

additional medical treatment now recommended by Dr. Schlesinger is

reasonable, necessary, and related to her compensable neck injury of

October 26, 2007.  Therefore, the respondents are hereby directed to provide for

the additional medical treatment recommended by Dr. Schlesinger forthwith

pursuant to Commission Rule 99.30 and pursuant to the findings of fact and

conclusions of law outlined here.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


