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The claimant was represented by Mr. Steven R. McNeely, Attorney at Law, Little
Rock, Arkansas.

The respondents were represented by Mr. J. Chris Bradley, Attorney at Law,
Arkansas Municipal League, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on January 27, 2010, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on January 5, 2010.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the

hearing record.  The following stipulations as submitted by the parties in the Pre-

hearing Order and as stated on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee relationship existed on or about January 30,

2009, when the claimant sustained a compensable injury to her back

and neck.

3. Based on an average weekly wage of $404.20, the claimant would be

entitled to compensation rates of $270.00 for temporary total disability

benefits and $203.00 for permanent partial disability benefits.

4. The claimant was granted a change of physician to Dr. Harold

Chakales on September 10, 2009.

5. No AWCC Form N was obtained until the date of this hearing on

January 27, 2010.

By agreement of the parties, the issues to be determined are:

1. Claimant’s entitlement to additional medical treatment with Dr.

Chakales.

2. Claimant’s entitlement to temporary total disability benefits from April

25, 2009, to a date yet to be determined.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the January 27, 2010,

hearing, consisting of the testimony of Veronica Scott and all documentary evidence

consisting of Commission Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Medical Records with Index); Claimant’s Exhibit No. 2 (Medical Records with
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Index); Claimant’s Exhibit No. 3 (Medical Records with Index); Respondents’ Exhibit

No. 1 (AWCC Form N).

CONTENTIONS

The claimant contends that she sustained a compensable left back, neck and

head injury caused by a specific incident on or about January 30, 2009.  The

claimant contends she is entitled to reasonable and necessary medical treatment

under AWCC Rule 30.  The claimant contends she is entitled to temporary total

disability benefits from about April 25, 2009 (or date last paid), to a date yet to be

determined.  The claimant contends the above benefits have been denied and

claimant’s attorney is entitled to a fee under Ark. Code Ann. § 11-9-715.  The

claimant preserves all issues not raised here, including but not limited to,

permanency, wage loss, and vocational retraining.

The respondents contend that claimant’s request for additional medical

benefits is not reasonable or necessary.  The respondents contend that the claimant

is not entitled to additional temporary total disability benefits.  

FACTUAL BACKGROUND

The claimant (d.o.b. 02-24-67) is forty-two years of age.  She graduated high

school.  She initially worked as a chef for approximately 16 years, cooking on a

military base.  As a chef, her work required her to lift 15-25 pounds and use huge

pots and long sheet pans.  She began working full time for the City of Pine Bluff

Transit Authority as a bus driver in August or September of 2008.  Scott  had

previously driven school buses since 1986 and got her initial commercial driver’s
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license “CDL” in 1991.  Scott explained that her job involved driving a large city bus

around Pine Bluff.  

Scott testified that she was driving her route on January 30, 2009, when a

truck ran a red light and hit the bus as she was going through the intersection.  Scott

explained that she lost consciousness, was bleeding, and was taken to the

emergency room.  She suffered a laceration to the left side of her head, her tooth

was broken, and she had pain in her neck down to her left shoulder and her low

back down her left leg.

Scott testified that she was involved in a prior motor vehicle accident in 2007

when a car rear-ended her SUV.  At that time, she treated with Dr. Schlesinger.

She testified that she did not have continuing neck and back problems after

Schlesinger released her.

As a result of the accident on January 30, 2009, Scott treated with Dr.

Alexander.  She testified that she was constantly hurting.  Dr. Alexander did several

tests and kept her on medication.  She was eventually referred to Dr. Chakales in

March of 2009.  She testified that she could not bend, stand, or walk.  She

explained that she continued to hurt after the therapy that Dr. Chakales ordered.

She is unable to braid and curl her daughter’s hair or braid her own hair since she

is unable to hold her arms up or stand for a period of time.  She explained that it

hurt her left side to lift a gallon of milk.  She can no longer lift a 13 gallon trash can.

She has pain in her shoulder and left side of her arm when she tries to lift it up.  She

testified that she also has pain when driving.  She relocated to Louisiana in March
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of 2009 and has not worked.  She explained that her mother became ill and she

makes her food and gets her to doctor’s appointments.  She testified that she is

doing home exercises to strengthen the muscles in her back and walking to build

up endurance.  She takes Lyrica, Soma, and Lorcet.  Scott resigned from her job

when she moved to Louisiana.    

On cross-examination, Scott explained that her mother had made a good

recovery.  She was referred to Dr. Chakales by the attorney representing her in a

personal injury case.  She went to physical therapy in Arkansas and Louisiana.  She

saw Chakales on October 19, 2009, and on January 18, 2010.  He prescribed

medication and determined that surgery was not necessary.  She had an MRI of her

low back and neck area.  She testified that her condition has not changed much

since the accident.  She underwent a CT myelogram of her neck and low back.  She

testified that she would like to do more physical therapy to strengthen her to go back

to work.  She testified that Tricare has paid for all of her medications.  She testified

that she received temporary total disability payments until April of 2009.  She

testified that she has unpaid medical bills from Baptist and that no one has paid for

her physical therapy since her initial visits while she was treating with Dr. Alexander.

  Medical records reveal that the claimant was taken by ambulance to the

Jefferson Regional Medical Center at approximately 10:07 on January 30, 2009,

and treated for injuries to her head and shoulder.  On February 2, 2009, she

presented to Dr. Lester Alexander with Healthcare Plus with complaints of pain in

her neck, upper extremities, tingling of her upper extremities, pain in her thoracic
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muscles, headache, pain in her lower back and left leg.  Her injuries were a result

of motor vehicle collision involving the city transit bus she was driving.  She reported

that she bumped her head against the left side of the window and was thrown from

the seat.  She stated that the windows were knocked out and she was thrown into

the open window and held dangling over the left side of her seat wearing her seat

belt.  The examination revealed a laceration of the left parietal scalp with bruising

of the posterior aspect of the left arm and lateral left leg and thigh.  She was

diagnosed with a contusion of the head and laceration of the scalp, cervical strain,

thoracic and bilateral shoulder strain, contusion of the thorax, left upper extremity,

and left leg, and lumbar strain.  She was given pain medication and Flexeril.  She

was ordered to remain off work.  She returned on February 9, 2009, for a follow-up

evaluation.  She reported that the pain in her neck had decreased but that she had

continued pain in her thoracic paravertebral muscles, anterior chest wall, right

shoulder, and left shoulder and arm.  She also complained of a loosening of her

tooth in the right upper jaw.  Alexander noted that the laceration on her scalp had

healed.  His examination revealed a loosened lateral incisor in the right upper jaw

in addition to his previous findings.  He scheduled her for physical therapy and

referred her to a dentist.  She was continued on pain medication and Flexeril.  On

February 25, 2009, she returned for follow-up.  Dr. Alexander noted that she had

two weeks of physical therapy and that she reported that she is doing better.

However, she reported  the pain in her anterior chest and right anterior shoulder had

not improved.  She reported that the pain in her neck and low back had improved
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with continued tightness and pain with bending or movement. She was scheduled

for two more weeks of physical therapy and continued on prescription medication.

She returned on March 13, 2009, with complaints of increased pain in her lower

back.  She reports that the therapy has helped her neck and upper back.  Alexander

noted that Scott was seen by Dr. Harold Chakales and that she would follow

Chakales’ recommendations for further treatment and physical therapy.  She was

kept off work for the next four weeks.  

On March 11, 2009, Scott presented to Dr. Chakales with complaints of back

pain and left arm pain as a result of the January 30, 2009, motor vehicle accident.

She was diagnosed with a cervical and lumbar spine injury with restriction of motion

and radiculitis.  He recommended progressive physical therapy, pain medication,

anti-inflammatories, a heating pad, and muscle relaxers.  He recommended that she

remain off work.  On June 23, 2009, Scott underwent an MRI of the lumbar spine

and cervical spine.  The MRI of the lumbar spine revealed:  1) Mild disc desiccation

at all levels.  S1 is a transitional type vertebra. Degenerative facet hypertrophy at

L5-S1, contributing to neural foraminal layering bilaterally.  The MRI of the cervical

spine was compared with a prior CT cervical spine myelogram performed on

December 11, 2007, revealing:

Very small central protrusion at C3-C4 with no compression of
adjacent neural structures. 
Very small posterior protrusion at C4-C5 with no compression of
adjacent neural structures.
A broad-based posterior bulge lateralizing to the left is seen at C5-C6.
There is ossification of the posterior longitudinal ligament.  Mild
effacement of the anterior left side of the cervical cord is seen.
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C6-C7 with a small posterior protrusion but no compression of
adjacent neural structures. 

It was noted that findings at C5-C6 of some ossification of the posterior longitudinal

ligament was present in the prior study on 2/11/2007. 

Notes from Chakales reveal that Scott would be treated non-operatively and

ordered to continue therapy for another four weeks and to remain off work.  On

August 5, 2009, Scott returned to Chakales for a follow-up with continued

symptoms.  She noted that the therapy has not helped her too much.  Chakales

ordered a lumbar epidural steroid injection and kept her off work.  On August 27,

2009, Scott underwent a lumbar epidural steroid injection at L5-S1.  On September

17, 2009, Scott returned for a follow-up evaluation by Chakales.  He noted that she

had temporary benefit from the epidural steroid injection and was still markedly

symptomatic with some changes on her MRI.  He recommended that she undergo

a CT/myelogram of the neck and low back.  He continued her pain medication and

kept her off work.  On October 19, 2009, Scott returned for follow-up.  She reported

chronic neck and low back pain with unchanged physical findings.  Chakales

ordered her to return in one month.  A return to work slip reflects that Scott was

seen by Chakales on January 18, 2010, and was restricted from work until the next

office exam on March 8, 2010.  

Records from  Jeb Willard Physical Therapy & Rehabilitation Services reflect

that the claimant underwent physical therapy three times a week for six weeks

beginning April 22, 2009, as ordered by Dr. Chakales.  Therapist notes on August

2, 2009,  reflect that the “Patient’s condition did not appear to improve with therapy”.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on or about January 30,

2009, when the claimant sustained a compensable injury to her back

and neck.

3. Based on an average weekly wage of $404.20, the claimant is entitled

to compensation rates of $270.00 for temporary total disability

benefits and $203.00 for permanent partial disability benefits.

4. The claimant was granted a change of physician to Dr. Harold

Chakales on September 10, 2009.

5. No AWCC Form N was obtained until the date of this hearing on

January 27, 2010, therefore any issue raised as to unauthorized

treatment by Dr. Chakales is rendered moot.

6. Claimant has proven by a preponderance of the evidence that her

need for additional medical treatment by Dr. Chakales rendered from

March of 2009 until the date of the hearing was reasonable and

necessary and causally related to her compensable work-related

injury of January 30, 2009.  The issue of the need for additional

medical treatment after the date of the hearing is reserved.  
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7. Claimant has proven by a preponderance of the evidence that she is

entitled to additional temporary total disability benefits from the date

last paid until a date yet to be determined. 

8. Respondent has fully controverted the claimant’s entitlement to

additional medical treatment and associated benefits.

9. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

 DISCUSSION

I.  Additional Medical Treatment

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.

An injury is “accidental” only if it is caused by a specific incident and is

identifiable by time and place of occurrence.  A compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).

The respondents initially accepted the claimant’s injuries as a result of the

motor vehicle accident on January 30, 2009, as compensable and paid medical

expenses and temporary total disability benefits through April of 2009.  However,
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respondents terminated benefits after the claimant sought medical treatment from

another medical provider and resigned her employment.  Respondents further

contend that any need for additional medical treatment is not causally related to the

work-related injury.    

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which

are causally related to the compensable injury. 
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In the instant case, it is undisputed that an incident involving the claimant

occurred at work.  The primary dispute is whether claimant has established a causal

connection between the work-related motor vehicle accident and the need for

medical treatment.  In a workers’ compensation case, a claimant must prove a

causal connection between the work-related accident and the disabling injury.

Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The

determination of whether a causal connection exists is a question of fact for the

Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998).

This is not a case where the opinions of the claimant’s doctors are based

solely on the subjective complaints of the claimant.  Rather the claimant has

undergone MRI’s and other testing which reveal objective findings of injuries to her

head, teeth, neck, low back, left upper extremity, and left lower extremity.

 The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).
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Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a preexisting non-compensable condition by a

compensable injury is, itself, compensable.  Id. 

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the
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compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, respondents contend that the claimant’s need for

additional treatment is related to a pre-existing condition and an ongoing

degenerative process.    On the other hand, the claimant testified that she had no

prior problems with her neck, shoulder, and back prior to the motor vehicle accident

on January 30, 2009.  Although the claimant had a prior accident in 2007, she had

returned to work and was able to perform her job duties without complaints or the

appearance of any physical difficulties prior to January of 2009.

Claimant was initially received conservative medical treatment with Dr.

Alexander which was provided by her employer.  She has continued to treat with Dr.

Harold Chakales since March of 2009.  Although Dr. Chakales has not

recommended surgery, he has prescribed and performed lumbar epidural steroid

injections and a CT/myleogram of the neck and low back.   He has continued her

prescription medication, her physical therapy, and has restricted her from work.

In the instant case, claimant has requested additional physical therapy, but

has offered no medical records to establish the recommendations of Dr. Chakales

after the CT/myleogram of the neck and low back.  While I find that the medical

treatment provided by Dr. Chakales from March of 2009 and continuing through the



- 15 -Scott - F901379

date of the hearing, was reasonable, necessary, and related to the compensable

injuries, I am unable to determine whether the claimant in entitled to future medical

treatment.    Such a decision would be based on pure speculation.  Conjecture and

speculation, even if plausible, cannot take the place of proof.  Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena Construction

Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas Methodist Hospital

v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

Therefore, I find that the claimant has proven that the continued medical

treatment by Dr. Chakales, including the epidural steroid injections, the

CT/myelogram, and the physical therapy, from March of 2009 through January 27,

2010, was reasonable, necessary, and causally related to her work injury.  I further

find that any decision relating to future medical treatment should be reserved for a

subsequent hearing.  

II.  Additional  Temporary Total Disability

Claimant is contending that she is entitled to temporary partial disability

benefits from the date last paid and continuing to a date yet determined.  The

claimant has testified that she has not worked since the date of the bus accident.

The claimant is entitled to temporary total disability benefits if she can satisfy a two-

prong test:  (1) claimant must be within her healing period; and (2) completely

incapacitated from earning wages.  Ark. Highway & Trans. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  The healing period is defined as that period for

healing the injury, which continues until claimant is as far restored as the permanent
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nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 459 (1994).  The evidence  demonstrates that the claimant has not been

released by her treating physician, Dr. Chakales, to return to work.  Although, the

claimant resigned from her employment when she moved to Louisiana to care for

a sick parent, the evidence demonstrates that the claimant has not been able to

return to work due to her continued neck and back problems. Based on the

preponderance of the evidence, I find that the claimant has proven by a

preponderance of the evidence that she is entitled to additional temporary total

disability benefits from the date last paid to a date yet to be determined.  

III.  Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents have

fully controverted payment of additional medical treatment and associated

temporary total disability benefits. Claimant’s attorney is entitled to a statutory

attorney’s fee on the disability  benefits awarded herein.

AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein. 

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


