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Claimant appeared pro se.
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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 23, 2010,

before Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was

entered in this case on July 20, 2010.  The Pre-hearing Order set forth the

stipulations offered by the parties and outlined the issues to be litigated and

resolved at this hearing.  A copy of the July 20, 2010 Pre-hearing Order is made a

part of the hearing record as Commission Exhibit No. 1.  By agreement of the

parties, the stipulations as submitted by the parties in the Pre-hearing Order as

amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about May

25, 2006, when the claimant sustained a compensable injury to her

right foot.

3. The respondents paid some medical benefits, temporary total

disability benefits and a permanent partial impairment rating on the

Claimant’s right foot.

4. Based on an average weekly wage of $1,174.78, the claimant would

be entitled to a temporary total disability rate of $488.00.

ISSUES

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of an alleged left leg, right side, and back injury.

2. Whether claimant’s high blood pressure and hypertension were a

compensable consequence of her 2006 injury.

3. Claimant’s entitlement to additional medical treatment for alleged

nerve damage to her right foot.

4. Claimant’s entitlement to medical treatment for her left leg, including

an orthotic for her left shoe.

 4. Claimant’s entitlement to an additional impairment rating based on

nerve damage to the foot.

 5. Claimant’s entitlement to temporary total disability benefits for the

period off work in 2009.
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The record consists of a one volume transcript of the September 23, 2010,

hearing, consisting of the testimony of Doris Scott, and all documentary evidence

consisting of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s Exhibit 1

(Medical Records); Claimant’s Exhibit 2 (Documentary Evidence); Claimant’s

Exhibit 3 (Summary); Claimant’s Exhibit 4 (Internet Printout-Family Footcare, PC);

Claimant’s Exhibit 5 (Internet Printout - “Nerves Below the Knee and Above the

Ankle”); Claimant’s Exhibit 6 - Deposition of Doris Scott - 5/26/10); Claimant’s

Exhibit 7 (Letter from Management Claims Solutions, Inc. - 1/1/2006); Claimant’s

Exhibit 8 (Visit Note - Family Medicine Podiatry); Claimant’s Exhibit 9 (Photograph

of Clamp Truck); Claimant’s Exhibit 10 (Letter from Management Claims Solutions,

Inc - 12/9/2009);Respondents’ Exhibit No. 1 (Medical records); Respondents’

Exhibit No. 2 (Impairment rating letter from Dr. Nguyen); Respondents’ Exhibit No.

3 (Letter to Snell Orthotics from Glenda Clark - 9/2/2007); Respondents’ Exhibit No.

4 (UAMS Emergency Department Nursing Record).

 FACTUAL BACKGROUND

Doris Scott is 54 years of age (DOB. 08/037/56).  She graduated high school

in 1975 and attended a year-and-a-half of college and a half-semester of vo-tech.

She is currently employed with Clearwater, formerly known as Potlatch, as a First

Helper. She has worked for the company for 18 years in various jobs.  Prior to

Potlatch, she worked in shipping at Burlington Industries and in several sewing

factories.
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On May 25, 2006, she was working as a First Helper.  Her job duties

included front-line driving where she loads paper and catches the front line driving

a clamp truck.  Scott testified that she was putting gas in her truck when another

driver struck her truck causing it to stop on the top of her right foot.  She was taken

to the emergency room in McGehee for medical treatment by the supervisor on

duty.  Dr. Go determined that she had a fracture and both of her front toes were

broken.  The next morning, she went to her family doctor, Dr. Burroughs.  He

bandaged her foot, told her to keep it elevated and gave her a prescription.  When

she got home, she received a call from workers’ compensation telling her that they

wanted her to stay with their doctors.  She injured her right knee when the truck

knocked her down.  She explained that it didn’t hurt but became discolored where

the scab formed.  Her back was also hurting.  Dr. Wilson sent her to therapy for

twelve weeks  for her back and foot.  He gave her prescription pain medication.

She was able to return to work after completion of her therapy.  Her back

occasionally hurts.  She wore compression casts on her foot.  She wore

approximately seven different casts .  She was on crutches from May until August

of 2006.  She also wore a walking boot.  She returned to work in September of

2006.  Scott underwent a functional capacity evaluation which revealed that she

could do medium work.  She returned to her normal job duties.  Her medical bills

were paid, and she was paid temporary total disability benefits for the time she was

off work.  She was released from Dr. Wilson’s care on November 14, 2006.  After

five weeks, her right foot was swelling, and she was having problems putting it on
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the floor.  She was referred to Dr. Nguyen because Dr. Wilson had retired.  She

began treating with Dr. Nguyen in June of 2007 and has continued to be under his

care.  In May of 2010, Scott had a left gastroc tear in the left leg and was treated

by Dr. Nguyen.  She explained that in September of 2009, her left leg began

hurting.  Her initial treatment with the left leg was at UAMS.  She was diagnosed

with cellulitis.  She continued to work, but her leg was very painful.  She went to

OrthoArkansas to get an MRI.  She used her own insurance.  She believes her left

leg problems were related because she had to carry all her weight on the left side.

She was furnished special insoles for her shoes in 2006 by workers’ compensation.

 They designed her a custom insole for her right foot in 2008 and 2009.  She

continues to wear insoles and a support hose.  Scott testified that the second year,

she was only provided one insole.   Scott testified that since 2006, her blood

pressure stays up and she takes maintenance medication. She explained that Dr.

Nguyen diagnosed her with nerve damage.  The carrier denied the neuroma

treatments.  She is requesting payment for the neuromas, the insoles for the left

side, and an impairment rating for the nerve damage.  She is also asking for

additional temporary total disability for the eight weeks she missed from work due

to her gastroc tear in her left leg.  She received short-term disability at the rate of

$386.00 per week.  She was paid the 21% rating and the additional 7 % rating.  

Scott testified that her foot was in chronic pain all the time.  Dr. Nguyen has

recommended pain management.    Dr. Collins, a chiropractor, has been working

on her back in the last year. She explained that she was seeing Dr. Simon for her
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maintenance treatment and her high blood pressure.  She testified that her back

had improved after Dr. Collins’ readjustments.  She used her health insurance to

pay Dr. Collins.

On cross-examination, Scott testified that she first saw Dr. Collins on July 14,

2010.  After two treatments, Dr. Collins released her from treatment stating that “Ms.

Scott progressed much better than expected, so well she was found on 8/13/1 to

need no treatment.”  At her functional capacity evaluation in 2006, she reported

right toe pain.  She contended that she reported back pain, but there is no drawing

of back pain in the report.  She was first diagnosed with neuromas in her feet in

2009.  She declined a shot for her feet.  She agreed that Dr. Nguyen did not

mention surgery for the neuromas in his reports.  She agreed that in 2006, both

insoles were paid for by the carrier.  In a letter dated September 2, 2007, Snell

Orthotics was advised by the carrier that a mistake was made in 2006 and began

only authorizing payment for the insole on the right side.  She explained that they

did one therapy treatment on her back in 2006, because the carrier would not

approve the back.  She agreed there was no mention of her back in the therapy

records, just her foot.  She agreed that on October 27, 2009, she was treated by Dr.

Nguyen for left leg swelling which his report  relates to a work injury “a month ago”

when she tried to get up on a truck and was not from the May of 2006 injury.  She

first noticed the pain in her left leg at home when she was getting up off the couch.

She noticed the pain again at work when she got up on the truck.  Dr. Nguyen has

not taken her off work because of the neuroma or her back.  She testified that when
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she is sitting down driving her clamp truck, she does not have problems with

unbalanced pressure on her feet.  She sits in her truck approximately 80 per cent

of the time.  

Scott testified that her leg tear was due to an internal structure tear which

had gone unresolved and that the tests showed that she had no deficiencies that

led her to have a bacteria injury.  

Medical records reveal that the claimant was seen by Dr. Go in the

emergency room of the Desha County Hospital in McGehee on May 25, 2006.  At

that time, she complained of right foot pain after a forklift ran over her foot.  He

notes some swelling and that she was unable to move the big toe, stand, or bear

weight. X-rays revealed a fracture to the big right toe.  She was ordered to keep her

right foot propped up with an ice pack and to see her family doctor.  She was seen

on May 31, 2006, by Dr. Wilson of OrthoArkansas.  He noted that she had a great

deal of swelling of her foot and that x-rays reveal a fracture of the base of the 1st

metatarsal without displacement.  He noted that she had a crush injury to her foot

and that the soft tissue injury is more severe than the bony injury. She was placed

in a splint and advised to elevate her foot.  She was sent to physical therapy for

crutch therapy.  She returned to Dr. Wilson on June 13, 2006.  He reports that she

has much less swelling.  He placed her in a short leg cast with a walking heel and

advised her to start partial weight-bearing.  On July 11, 2006, Scott returned to Dr.

Wilson for follow-up. He noted that her fracture was healing and placed her in a low

profile boot.  She was taken off one of her crutches and started on outpatient
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physical therapy.  On August 1, 2006, the claimant returned to Dr. Wilson with

some swelling in her right lower extremity and tenderness over her foot.  She was

sent for an elastic support hose to wear.  He put her in a regular foot brace.  On

August 15, 2006, Dr. Wilson notes that the claimant had an increase in her swelling

over the past few visits and occasional pain in the plantar aspect of her foot.  He

opines that she has reached the end of her healing period, but that she does not

seem ready to return to employment.  He recommended a Functional Capacity

Assessment.  He recommended that she get a new pair of work shoes with the right

shoe larger and wear her old shoe on the left.  On September 19, 2006, Dr. Wilson

reviewed the findings of the FCE with Scott.  He noted that she had given good

effort and demonstrated an ability to work on a medium level.  He released her to

work under the restrictions in the FCE.  He advised her to return in November for

a follow-up.  On October 18, 2006, Scott returned to Dr. Wilson with complaints of

persistent pain in her right foot with swelling after she is on her foot for some time.

He noted that she was back at work but missed some work due to swelling.  He

noted very little swelling, but some stiffness and tenderness.  He asked her to

return in two weeks.  On October 31, 2006, Scott wrote a letter to Glenda Clark, the

claims adjuster requesting extended medical service.  She notes that Dr. Wilson

told her and her spouse that her foot injury would probably never heal completely

and that she would most likely experience some permanent damage as a result of

the crush injury.  She reported “swelling and excessive pain to her foot, neck,

shoulder, and lower back, which causes severe headaches”.  On November 1,
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2006, Dr. Wilson reports that Scott was seen in his office on October 31, 2006 with

complaints of persistent pain and swelling in her right foot.  He notes that she does

have swelling in her foot.  He notes that the fracture has healed but that the

adjacent soft tissue injury and subsequent change in mechanics that she weight

bears is of consequence. Based on Table 64 of the AMA Guidelines, he assigned

a 21% permanent impairment rating to the foot due to the loss with weight bearing

transfer off the first and second metatarsal.   On November 14, 2006, Scott was

examined by Dr. Wilson.  He noted that the swelling had decreased and that the x-

rays did not reveal a fracture or any further changes.  He assigned a permanent

impairment of 21% to the foot and released her from his care.

On June 6, 2007, Scott was evaluated by Dr. Nguyen after referral from Dr.

Larry Brashears.  He diagnosed her with right foot plantar fascitis and mid-arch

pain, likely medial plantar nerve impingement.  He recommended stretching

exercises and anti-inflammatories.  He recommended an MRI and discussed with

her the possibility of steroid shots.

On September 25, 2007, Scott returned to Dr. Nguyen for follow-up after a

MRI scan.  He notes that the MRI scan revealed talus point on fifth metatarsal MTP

joint with minimal edema and focal edema on proximal fourth metatarsal, early

stress response, minimal edema in distal fifth metatarsal and mild edematous first

tarsometatarsal.  Nguyen opines that he thinks that most of her pain is likely post-

traumatic arthritis with scar tissue and nerve irritation.  He did not recommend

surgery.  He recommended continued use of custom arch supports.  He noted that
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she reported most of her pain is from her back.  He recommended physical therapy

for back exercises and pain modalities and an MRI scan of the lumbar spine.  On

November 26, 2007, Scott returned for a follow-up with Dr. Nguyen.  He noted that

she stated that she is not getting much better.  He noted that she had not been

approved by workers’ compensation for her back.  On January 9, 2008, Scott

returned for follow-up.  He noted that she is doing relatively well, but still sore at

times.  He recommended arch supports, anti-inflammatories, and stretching.  He

released her back to work without restrictions.  On July 7, 2008, she returned for

follow-up.  She complained of tenderness in her big toe.  He discussed with her that

she has some arthritis.  He noted she would get new custom orthotics.  He

recommended that she return in six to twelve months for x-rays.  On January 5,

2009, Scott returned for follow-up.  X-rays of the right foot revealed mild DJD with

no obvious fractures.  He released Scott to full range of motion duty and at

maximum medical improvement. He assigned an additional 7 % impairment rating

to her right foot from Table 62 of the AMA Guidelines, Fourth Edition, for her mild

tarsometatarsal arthritis.  On July 6, 2009, Scott returned for follow-up.  He noted

that the arthritis in the midfoot has gotten better.  He ordered another round of

custom orthotics, over-the-counter anti-inflammatories, and continued her at full

duty at work.  On October 27, 2009, Scott returned to Dr. Nguyen with complaints

of left leg swelling from a work-related injury “a month ago” when she twisted it

trying to get up on a truck.  He notes that this is a new injury and not the one in May

of 2006.  He notes that an MRI scan of the lumbar spine shows minor disc disease
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at L4-5 and the MRI scan of the left tibia revealed a partial tear of the lateral head

of the gastroc.  He noted that this was a new injury and recommended physical

therapy for her back and knee.  He noted that she was going to try to file workers’

compensation with this.  He refilled her prescriptions for Talwin and Flexeril.    On

November 11, 2009, Dr. Nguyen notes that she had reinjured her foot in September

of 2009.  He notes that she had presented with right foot pain on 11/2/09 with a

diagnosis of a right 2-3 neuroma perhaps compensating for her left leg injury. He

notes that she say this relates to her work injury on the left side.  He further notes

I cannot say that it is more probable than not that her right foot injury is a
direct result of the work-related injury 05/25/06.  I think with the recent left
knee sprain in September may have compensated increased weightbearing
to the right side.  I cannot say that there is direct results correlation of the
right 2-3 neuroma with the right foot injury back in May of 2006.

Medical records reflect that the claimant sought treatment from Collin

Chiropractic Center in July and August of 2010.  He noted that he could not state

that all of her findings were a result of the stated 2006 accident in light of the time

and that fact that he had not treated her at the time of the accident.

 DISCUSSION

The claimant contends she sustained a compensable right foot, right side,

left leg, and back injury on May 25, 2006, while working for respondent employer.

She seeks additional medical treatment for her right foot, right side, left leg, and

back.  She seeks additional temporary total disability benefits for the period that she

was off work in 2009.  She seeks an additional impairment rating for the nerve

damage to her right foot. 
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The respondents contend they have paid all appropriate benefits to which

the claimant is entitled as a result of her compensable injury.  In the alternative,

respondents seek a credit for any payments made by health insurance pursuant to

§411.

I.  Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence;

 (ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

Objective medical evidence is necessary to establish the existence and

extent of an injury, but it is not essential to establish the causal relationship

between the injury and the job.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002); Wal-

Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.
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In the instant case, it is undisputed that the claimant suffered a compensable

crush injury to her right foot on May 25, 2006.  The Respondents have paid benefits

associated with the injury, including medical benefits, temporary total benefits, and

permanent partial disability benefits.  The credible evidence demonstrates that the

claimant has reached maximum medical improvement from her compensable right

foot injury and returned to full duty work in November of 2006.  Although she

reported back problems to the adjuster in a letter in October of 2006, a review of the

medical records revealed that she did not seek medical treatment for back problems

until she began treatment with Dr. Nguyen in September of 2007.  She continued

to have problems due to arthritis in her foot and was treated by Dr. Nguyen in 2007-

2009.  In September of 2009, the claimant suffered a new work-related injury to her

left leg and resulting neuromas in her right foot.    

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  In Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d

467 (2000), the Arkansas Court of Appeals discussed the difference between an
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aggravation and a recurrence as it relates to workers’ compensation law.  The Court

stated:

An aggravation is a new injury resulting from an independent incident.
Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883
(1996).  A recurrence is not a new injury but merely another period of
incapacitation resulting from a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A recurrence
exists when the second complication is a natural and probable
consequence of a prior injury.  Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179 (1996).  Only where it is found that a
second episode has resulted from an independent intervening cause
is liability imposed upon the second carrier.

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new injury with an independent

cause and, therefore, must meet the requirements for a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 s.W.3d 900 (2000); Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  In Davis v.

Helena Chemical Co., claimant suffered from a pre-existing lumbar degenerative

condition before sustaining a compensable injury. Full Commission Opinion, filed

August 3, 1999 (D406121). The Full Commission affirmed an administrative law

judge’s finding that claimant was entitled to additional medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.
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The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

The test to determine whether a subsequent episode is a recurrence or an

aggravation is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is

a causal connection between the primary and the subsequent disability, there is no

independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.

Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984),

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), Davis

v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20  S.W.3d 326 (2000).

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it
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deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

A  compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i).  In the present case, I find that the claimant does

establish a compensable injury by medical evidence supported by objective

findings.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. Respondents question

whether claimant has established a causal connection between the work-related

incident and the need for medical treatment.  In a workers’ compensation case, a



Scott - F605860 - 17 -

claimant must prove a causal connection between the work-related accident and the

disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36

(2000).  The determination of whether a causal connection exists is a question of

fact for the Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S.W.2d 645 (1998).

The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 
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Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, Dr. Nguyen has opined that the claimant’s problems with

left leg and right foot neuromas are a result of the September 2009 incident and are

not related to the May 25, 2006 compensable work injury.  Dr. Collins has stated

that he cannot state that the claimant’s back problems were related to the May 25,

2006 incident in light of the time elapsed between 2006 and 2010 and the fact that

he did not treat her in 2006.

When the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for any natural consequence that

flows from that injury.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d
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645 (1998). The basic test is whether there is a causal connection between the two

episodes.  Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

It is the Commission’s duty to determine if a causal connection exists between the

primary injury and any additional injuries.  Williams v. Prostaff Temporaries, 336

Ark. 510, 988 S.W.2d 1 (1999).   While medical evidence is not required to show

a causal connection, claimant must show proof by a preponderance of the

evidence.  Wal-Mart Stores. Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999).  It has long been recognized that a causal relationship may be established

between an employment-related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a reasonable period of time following

the incident, is logically attributable to the incident, and there is no other reasonable

explanation for the injury.  Hall v. Pittman Construction Co., 235 Ark. 104, 357

S.W.2d 263 (1962).  If the claimant’s disability arises soon after the accident and

is logically attributable to it, with nothing to suggest any other explanation for the

employee’s condition, there is no substantial evidence to sustain the Commission’s

refusal to make an award.  Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d 497

(1958);  Johnson v. Little Rock School District, Full Commission Opinion filed April

4, 2002 (E700511 & F011921).   But, if the disability does not manifest itself until

many months after the accident, so that reasonable men might disagree about the

existence of a causal connection between the accident and the disability, the issue

becomes one of fact upon which the Commission’s conclusion is controlling.  Kivett

v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).



Scott - F605860 - 20 -

From a review of the credible evidence offered in this case, I am convinced

that any objective medical findings and need for medical treatment for the claimant’s

back, left leg, and right foot neuromas since September of 2009  are consistent with

degenerative conditions of the claimant which may have been aggravated by a

second work incident which is not the subject of this claim or hearing.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about May

25, 2006, when the claimant sustained a compensable injury to her

right foot.

3. The respondents paid some medical benefits, temporary total

disability benefits and a permanent partial impairment rating on the

Claimant’s right foot.

4. Based on an average weekly wage of $1,174.78, the claimant would

be entitled to a temporary total disability rate of $488.00.

5. The claimant has failed to prove by a preponderance of the evidence

that she suffered a compensable alleged left leg, right side, and back

injury on May 25, 2006.

6. The claimant has failed to prove by a preponderance of the evidence

that the claimant’s high blood pressure and hypertension was a

compensable consequence of her 2006 injury.
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7. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional medical treatment for alleged nerve

damage to her right foot as a result of the May 25, 2006 injury.

8. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to medical treatment for her left leg, including an

orthotic for her left shoe, as a result of the May 25, 2006 injury.

9. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to an additional impairment rating based on nerve

damage to the foot as a result of the May 25, 2006 injury.

 10. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to temporary total disability benefits for the period

off work in 2009 as a result of the May 25, 2006 injury.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

____________________________
BARBARA WEBB
Administrative Law Judge


