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STATEMENT OF THE CASE

A hearing was conducted on March 12, 2010, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on January 20, 2010,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, the issues, as well as their respective contentions

were correctly set out in the Prehearing Order, subject to amended stipulations and

a clarification concerning benefits voluntarily paid by respondents, as well as an

amended contention by the claimant concerning the period of temporary total

disability claimed.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1.”
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During the prehearing conference, it was stipulated that the

employee/employer/carrier relationship existed at all relevant times, including July

21, 2008; that the claimant sustained a compensable injury as the result of a

specific work-related incident on said date; respondents acknowledging a

compensable lumbar injury; while controverting compensability of an alleged

cervical injury.  It was further agreed that the claimant’s average weekly wage was

sufficient to entitle her to compensation rates of $142.00 per week for both

temporary total  and permanent partial disability.

By agreement of the parties, the issues to be presented for determination

included:

1) Compensability of a cervical injury resulting from the July 21, 2008, incident.

2) In the event claimant proves a compensable cervical injury, whether

recommended treatment is reasonably necessary.

At the prehearing conference, claimant contended, in summary, that in

addition to her admitted lumbar injury, she also sustained a cervical injury which

arose out of and during the course of the July 21, 2008, work incident; that

respondents should be held responsible for all medical treatment for the cervical

injury, including, but not limited to surgery recommended by Dr. Robert Abraham,

together with continued reasonably necessary medical treatment; that she was

entitled to temporary total disability benefits for the period beginning August 21,

2009, and continuing through the present while maintaining that her healing period
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had not ended; and that a controverted attorney’s fee should attach to any

additional benefits awarded.

At the hearing, it was pointed out that following the claimant’s admitted injury

of July 21, 2008, that the claimant continued working through on or about August

21, 2009, at which time Dr. Robert Abraham imposed physical restrictions on the

claimant’s activities, and that although respondents subsequently controverted

compensability of the cervical claim, it paid temporary total disability benefits

beginning August 21, 2009, and continuing until the week of the immediate hearing,

at which time respondents terminated temporary total disability benefits.

Accordingly, in the event the claimant could prove a compensable cervical injury,

she requested additional temporary total disability beginning March 12, 2010, and

continuing through a future date based on the claimant’s achieving maximum

medical improvement.

The respondents contended that the  claimant  did not sustain a work-related

cervical injury.  Alternatively, respondents contended that the cervical fusion

recommended by Dr. Abraham was not reasonably necessary medical treatment.

In addition to the claimant, her husband, Kurt Schuchardt, was called as a

corroborating witness. The record is composed solely of the transcript of the March

12, 2010, hearing containing numerous medical reports.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an
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opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she sustained a cervical injury arising out of and during the course of her

employment with J C Penney Company which resulted from the July 21,

2008, work-related incident.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that her cervical problems, need for treatment, and disability, if

any, related to her cervical spine are in any way causally related to the July

21, 2008, work incident.

5. Respondents have paid all appropriate benefits for the claimant’s July 21,

2008, admitted injury.

6. Because the claimant has failed to prove that she sustained a cervical injury

on June 21, 2008, the issue concerning treatment, including surgery

recommended by Dr. Robert Abraham, is rendered moot.

DISCUSSION
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This claim turns almost entirely upon the claimant’s credibility.  A claimant’s

testimony is never considered uncontroverted.  The testimony of an interested party

is always considered to be controverted. Lambert v. Gerber Products Co., 14 Ark.

App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d

84 (1998).

Again, it is undisputed that the claimant sustained a compensable lumbar

injury as the result of a specific work-related incident on July 21, 2008.  The record

reflects that respondents exercised good faith in meeting its obligations under our

workers’ compensation laws by providing the claimant with prompt, reasonably

necessary medical treatment.  As will be set out further below, the medical evidence

reflects that despite the claimant’s assertion to the contrary, the claimant failed to

voice any complaints related to her cervical spine to any of the medical providers

for almost one year after the work-related incident.  Further, the claimant’s course

of conduct and work history after July 21, 2008, is inconsistent with this claim.  As

previously noted, the claimant returned to work following her report of a low back

injury and continued working through on or about August 21, 2009.  During this

time, the claimant received active medical treatment including conservative

treatment by her primary care physician, Dr. Donald Guinn at the Clopton Clinic in

Jonesboro, Arkansas significant physical therapy prescribed by Dr. Guinn.  The

claimant’s initial physical complaints involved her low back and lower extremities.
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Later, the claimant voiced mild complaints of problems with her thoracic spine while

continuing to complain primarily about her low back and lower extremities.  The

medical evidence is replete with multiple complaints of various problems, none of

which involve the claimant’s cervical spine.  The physical therapist’s notes do not

indicate any cervical complaints.  Admittedly, almost one year later, and following

a one-time change of physicians to Dr. Robert Abraham, the claimant complained

about neck pain.  However, even then the claimant’s primary complaints involved

lumbar and thoracic pain.  Dr. Abraham ordered additional diagnostic studies,

including a MRI of the cervical spine which Dr. Abraham opined were consistent

with the work-related trauma of July 21, 2008.  In my opinion, it would require sheer

speculation and conjecture to attribute the cervical findings to a work-related injury

one year earlier.  Conjecture and speculation, however plausible, cannot be

permitted to supply the place of proof.  Dena Construction Company v. Hearndon,

264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist Hospital v. Adams, 43

Ark. App. 1, 858 S.W.2d 125 (1993).

The claimant, Vicki L. Schuchardt, testified in her own behalf.  The claimant

is forty-eight (48) years old.  The record reflects that the claimant sustained a prior

work-related back injury which resulted in back surgery in 1983.  Claimant’s prior

surgery was performed by Dr. Gary Sapiro.  The claim was ultimately settled by

Joint Petition on May 19, 1984.  (Jt. Ex. A, pp.1-4)

The claimant maintained that following the prior injury and surgery, she was
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able to return to work without any restrictions or physical limitations.  The claimant

began working for J C Penney in 2005.  The claimant stated that she was employed

in the “visual” department.  Her duties consisting of setting up displays, dressing

mannequins, as well as any incidental work related to displaying merchandise.  The

claimant’s description of the July 21, 2008, injury is set out below:

A     I was told to move a fixture from the dock area to the home department.  The
fixture was very large.  The only way I could get it to the floor where it needed to be
was by a two-wheeler.  I put it on a two-wheeler, was taking it through the store, and
when I got to the children’s department, a child ran out in front of me.  I had to stop
to  keep  from  hitting  the  child,  and  when  I  did,  the  handle  came  over  the
two-wheeler.  When that happened, the fixture fell over on top of me.

Q     First of all, as far as the fixture, how large was it?

A     This fixture is – I guess it’s about four feet wide, maybe five feet tall.

Q     Did it have objects within the fixture?

A     No.

Q     What was it made of?

A     It’s for – a Yankee candle fixture that holds the big glass jar candles.  It’s wood,
some sort of wood and Formica.

Q     Could you give an estimate as to how much it weighed?

A     I don’t know how much it weighed.  I just know it was so heavy and bulky I
couldn’t get it to the floor without using a two-wheeler.

Q     Now, you mentioned that the – when the handle came off trying to avoid hitting
the child, the fixture actually struck your body, is that right?

A     Yes.

Q     What part of your body did the fixture strike?
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A     The side of my face and my shoulders.

Q     When this occurred, did you experience pain or discomfort?

A     Not immediately.

Q     When was the first time that you noticed you had any problems with your
body?

A     Later that night I felt stiff, but the next morning I could not move.

Q     Did you report the injury to your supervisor?

A     My husband had to.  I couldn’t get out of bed at all.

Q     Okay.  Now, the next morning, let’s talk about that, when you are having very
significant problems.  Describe for the Judge what parts of your body were hurting
at that time.

A     I hurt basically from the back of – from my neck down to my very lower back.
Just couldn’t stand to – I couldn’t stand to turn my head, move my body, anything.

Q     Was a certain part of your body worse than others?

A     My lower back was.  I was miserable.  (Tr.11-13)

The claimant was initially examined by her family doctor, Dr. Donald Guinn,

on July 22, 2008.  The claimant saw Dr. Guinn beginning July 22, 2008, and

continuing through at least March 6, 2009.  Dr. Guinn treated the claimant

conservatively with medications and physical therapy.  On direct-examination, when

questioned whether she told Dr. Guinn that her upper back and neck were

bothering her,  the  claimant  maintained  that she did make such complaints to Dr.

Guinn one-time only.  Dr. Guinn took the claimant off work for a period of two (2)

weeks.  The claimant then returned to work for the employer herein and continued
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working until she voluntarily terminated her employment during August, 2009.

Again, the claimant underwent an extensive course of physical therapy prescribed

by Dr. Guinn.  All of the claimant’s physical therapy involved treatment for her lower

back.  On further direct-examination, the claimant conceded that she never reported

experiencing problems with other parts of her body in addition to her lower back to

the physical therapist.  (Tr.14-16)

The claimant maintained that she, at all times, experienced problems with

her neck, as well as her low back.  Rather than conduct an exhaustive analysis of

the medical evidence, suffice it to say that there is no reference whatsoever to any

neck pain or problems with the claimant’s upper back for almost one year post-

injury.  The record reflects that the claimant returned to her regular job duties and

remained gainfully employed until Dr. Abraham imposed lifting restrictions on the

claimant’s activities, at which time the claimant voluntarily terminated her

employment.  The claimant has not returned to gainful employment since August

21, 2009.  Respondents accepted and paid for the medical treatment provided by

Dr. Abraham, including but not limited to various diagnostic testing to determine the

exact nature and extent of the claimant’s injury.  In addition to paying for the

claimant’s medical treatment, as noted above, respondents also re-instituted

temporary total disability on August 21, 2009, and continued to pay the claimant

temporary total disability until the date of the within hearing, at which time

respondents terminated all temporary total disability.  The record reflects that Dr.
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Guinn released the claimant on or about March 6, 2009, for her compensable back

injury while recommending continued in-home physical therapy consisting of core

exercises.  At that time, Dr. Guinn explained to the claimant that her ongoing

problems were the result of chronic degenerative joint disease of the lumbar spine.

(Jt. Ex. A, p.48)

The primary issue presented for determination was whether the claimant

sustained a cervical injury as the result of the July 21, 2008, work incident.

Although respondents controverted compensability of the cervical injury, it did pay

temporary total disability until March, 2010.  Because respondents paid temporary

total disability in error, it does not request reimbursement, but, rather, a credit or

offset in the event additional benefits are awarded.  Further, there is no request for

a controverted attorney’s fee on any benefits previously paid.  (Tr.27-28)

ADJUDICATION

A  claimant is not required to establish the causal connection between a

work-related incident and an injury by either expert medical opinion or objective

medical evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long recognized that a

causal relationship may be established between an employment-related incident

and a subsequent physical injury based on evidence that the injury manifested itself

within a reasonable period of time following the incident so that the injury is logically

attributable to the incident, where there is no other explanation for the injury.  Hall
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v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).   However, if the

disability does not manifest itself until months after the accident, so that reasonable

men might disagree about the existence of a causal connection between the

accident and disability, the issue becomes a question of fact for the Commission’s

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).  See

also, Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753 (2001).

Respondents apparently re-instituted temporary total disability in August,

2009, based upon a report from Dr. Robert Abraham to the nurse case manager

which stated:

Dear Ms. Harris:

This letter is in response to your August 26, 2009 correspondence regarding Vicki
Schuchardt.  Ms. Schuchardt’s MRI findings of her cervical spine are consistent with
the work trauma of the 7/21/08 injury.  The findings contained in the diagnostic
report definitely could have been present at the time of the initial  assessment,  that
was the main reason that the tests were ordered.  (Jt. Ex. A, p.68)(emphasis
supplied)

In a subsequent report to claimant’s attorney, dated November 7, 2009, Dr.

Abraham opines:

Dear Mr. Wells:

This letter is in response to your October 26, 2009 correspondence regarding Ms.
Vicki L. Schuchardt.  Her on the job injury on July 21, 2008 appears to be the major
cause for her cervical disc abnormalities.  Surgical intervention will be of benefit to
Ms.  Schuchardt.   She  would have an anterior cervical diskectomy with fusion at
C 4/5 and C 5/6.  This procedure would represent reasonable and necessary
treatment.  (Jt. Ex. 1)(emphasis supplied)

On February 24, 2010, the claimant underwent a neurosurgical evaluation
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by Dr. Gregory F. Ricca, a neurosurgeon in Jonesboro, Arkansas.  Dr. Ricca was

provided all of the claimant’s prior diagnostic studies, as well as the medical reports

from the previous medical providers for his review.  Respondents’ attorney posed

several questions to Dr. Ricca.  Dr. Ricca’s opinions, while mere conclusions, mirror

the conclusions that I have reached following a thorough review of the entire record.

The opinions are set out, in their entirety, below:

OPINIONS

Mr. Newell posed several questions.  I will address each of them here.

1) It is my opinion that it is more likely than not that Ms. Schuhardt [sic] did
NOT suffer a significant cervical injury during the accident when the handle
came off the two-wheeler in July 2008.  In other words, I believe within a
reasonable degree of medical probability that the work injury of July 21,
2008, did NOT cause a significant cervical injury and it did NOT cause the
pathology seen at C4-5 and C5-6.  I also believe that it did not cause the
cervical symptoms Ms. Schuhardt [sic] reported to me.

2) It is my opinion that had Ms. Schuhardt [sic] suffered a significant cervical
injury in July 2008, she would have developed symptoms within a
reasonable time following the injury.  Furthermore, I would have expected
her to have reported those symptoms and I would have expected the records
to have reflected this.  I understand that some patients are more
sophisticated than others but Ms. Schuhardt [sic] had a great many
opportunities over a long period of time to have reported her problems and
to have sought care for her problems.  She demonstrated the ability to voice
her symptoms multiple times in the record.

3) It is very difficult to say whether or not Ms. Schuhardt [sic] needs surgery at
this time.  We treat patients and not x-rays.  Many asymptomatic people can
have significant radiographic pathology.  In a case like this, cervical surgery
should be done for a progressive significant neurologic deficit or for
intractable and incapacitating symptoms.  Her neurologic examination is
benign.  So, the only indication for cervical surgery in this case would be to
treat her symptoms.  We need an accurate history to determine the severity



-13-

of her symptoms.  The history provided to me by Ms. Schuhardt [sic] is very
different than that found in my in depth record review.  In a case like this,
without a reliable history, one cannot tell whether or not a patient needs
surgery.

Options, other than surgery, are available.  These include living with the
symptoms, use of anti-inflammatory medications, physical therapy,
chiropractic therapy, and treatment at a pain clinic.  Again, the need for
treatment in a case like this is based on the symptoms reported by the
patient.  I cannot answer the questions whether or not Ms. Schuhardt [sic]
needs surgery at this time and I cannot answer the question of whether or
not other options should be explored.  (Jt. Ex. A, pp.80-81)

It  is  well-settled that claimant has the  burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

The claimant’s report of alleged cervical problems is simply too remote in
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time to connect them to the July 21, 2008, work incident.  As previously noted, the

claimant’s course of conduct and work history is simply inconsistent with this claim.

In my opinion, the claimant should have voiced complaints concerning her neck to

medical providers if she was indeed experiencing the problems she ultimately

developed.  After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

she is entitled to additional workers’ compensation benefits.  Accordingly, the within

claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


