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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On December 3, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 7, 2009, and

a pre-hearing order was filed on October 8, 2009.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The claimant sustained a compensable injury to her right knee on November 18,

2005.

3.   The claimant was earning sufficient wages to entitle her to compensation at the

maximum rate.

4.   Respondent has paid some compensation benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment for her compensable knee

injury.
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The claimant contends she is entitled to additional medical treatment for her

compensable knee injury, 

The respondent’s contentions are set forth in its pre-hearing questionnaire which

is attached to the pre-hearing order as Exhibit #1.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 7, 2009, and contained in a pre-hearing order filed October 8, 2009,

are hereby accepted as fact.

2.   Claimant has failed to meet her burden of proving by a preponderance of the

evidence that she is entitled to additional medical treatment for her compensable knee

injury.

FACTUAL BACKGROUND

The claimant is a 64-year-old woman who was hired by the respondent in August

2005 as an over-the-road truck driver.  She suffered an admittedly compensable injury to

her right knee when she slipped and fell while working  on November 18, 2005.  After

some initial medical treatment including a knee immobilizer, crutches, medication, and

physical therapy, claimant was referred to Dr. Tomlinson, an orthopaedic surgeon.  Dr.

Tomlinson also treated claimant conservatively with physical therapy before performing

surgery on May 2, 2006.  Dr. Tomlinson’s operative report of that date indicates that

claimant’s post-surgical diagnosis included (1) chondromalacia of the patella right knee;

(2) lateral meniscus tear; and (3) extensive synovitis.  Following her surgery Dr. Tomlinson
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recommended physical therapy.  Dr. Tomlinson’s medical records indicate that the

claimant’s recovery following the surgery was hampered somewhat by her complaints of

back pain.

A hearing on whether claimant’s back pain was a compensable consequence of the

November 18, 2005 injury was conducted and an opinion was filed finding that claimant

had failed to meet her burden of proving by a preponderance of the evidence that she

suffered a compensable back injury on August 22, 2006.  The Full Commission affirmed

and adopted that opinion in an opinion filed July 10, 2007.

On July 12, 2006, Dr. Tomlinson filed a permanent and stationary report assigning

claimant a permanent physical impairment rating in an amount equal to 2% to the right

lower extremity or 1% to the body as a whole.  Dr. Tomlinson released claimant to return

to work with a restriction of no lifting or carrying more than 10 pounds.

Following her release by Dr. Tomlinson, claimant returned to El Paso, Texas, where

she previously lived before moving to Northwest Arkansas.  Claimant eventually sought

medical treatment for complaints of low back and right knee pain from Dr. Refaeian on May

13, 2008.  Dr. Refaeian ordered x-rays of the claimant’s right knee which were negative

for an obvious fracture or dislocation.  Dr. Refaeian treated claimant’s knee condition with

injections and also ordered a CT scan of the claimant’s right knee which was performed

on December 10, 2008.  That scan was read as showing minimal osteoarthritis,

chondromalacia of the patella, and minimal lateral subluxation of the patella.  In a report

dated December 16, 2008, Dr. Refaeian indicated that the claimant’s CT scan did not show

any evidence of an acute fracture and given the findings there was not much else in the

way of treatment other than a refill of claimant’s medications.

On September 16, 2009, claimant was evaluated by Dr. Alost, an orthopaedic

surgeon, for complaints of knee and low back pain.  Dr. Alost ordered an MRI scan of the

claimant’s right knee which revealed minimal suprapatellar synovitis, proximal patellar
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tendinosis, and minimal deep infrapatellar bursitis.  In his report dated September 30,

2009, Dr. Alost noted that the MRI scan noted no internal derangement injuries and he

recommended an MRI scan of the claimant’s lumbar spine as well as an EMG study of the

claimant’s lower extremities.

Claimant has filed this claim contending that she is entitled to additional medical

treatment for her right knee.

ADJUDICATION

Claimant contends that she is entitled to additional medical treatment for her

compensable right knee injury.  Claimant has the burden of proving by a preponderance

of the evidence that she is entitled to additional medical treatment.  Dalton v. Allen

Engineering Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proof.

As previously noted, claimant underwent a surgical procedure which was performed

by Dr. Tomlinson on her right knee on May 2, 2006.  Some two months later on July 12,

2006 Dr. Tomlinson released the claimant from his care and assigned her a permanent

physical impairment rating.  Claimant did not receive any additional medical treatment until

she was seen by Dr. Refaeian on May 13, 2008, almost two years later.  While claimant

underwent injections from Dr. Refaeian and additional testing from Dr. Alost, claimant has

the burden of proving by a preponderance of the evidence that that medical treatment and

her need for additional medical treatment is causally related to her original compensable

injury.  In this case, Dr. Tomlinson addressed this issue in a letter dated February 2, 2009.

With regard to the claimant’s current need for medical treatment as it related to her

previous injury, Dr. Tomlinson stated:

I do not think that her symptoms at this time are
related to her previous injury.  If she continues to
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be symptomatic in the right knee, I would surmise
that it is probably due to patellofemoral tilting and
weakness in the right thigh, which may be exacer-
bated by her back injury.

I find that the opinion of Dr. Tomlinson is credible and entitled to great weight.  Dr.

Tomlinson was the claimant’s authorized treating physician who performed surgery on her

right knee in May 2006.  Dr. Tomlinson has also had the opportunity to review claimant’s

most recent medical records regarding her current complaints.  Given this evidence, I find

that Dr. Tomlinson was in the best position to determine whether the claimant’s current

need for medical treatment is a direct result of her original compensable injury.

In summary, claimant has the burden of proving by a preponderance of the

evidence that she is entitled to additional medical treatment for her compensable right

knee injury.  While claimant does have additional right knee complaints, it is the opinion

of Dr. Tomlinson, the physician who performed surgery on claimant’s right knee, that her

current complaints are not related to the original injury.  I find that the opinion of Dr.

Tomlinson is entitled to great weight and based upon his opinion as well as the remaining

evidence presented, I find that claimant has failed to meet her burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional medical treatment for her compensable right knee injury.  Therefore, her claim

for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $262.75.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


