
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F904777

MIKE RAYBORN, Employee  CLAIMANT

WINDCREST HEALTH & REHAB, Employer  RESPONDENT

CCMSI, Carrier RESPONDENT

OPINION FILED JANUARY 27, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by WESLEY COTTRELL, Attorney, Rogers, Arkansas.

Respondents represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 6, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 28, 2009,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The employee/employer relationship existed between the parties on March 20,

2009.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $300.00 which would entitle him to compensation at the rates of

$200.00 for total disability benefits and $154.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back on March 20, 2009.

2.   Related medical.

3.   Temporary total disability benefits from March 20, 2009 through a date yet to

be determined.
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4.   Attorney fee.

At the time of the hearing claimant modified his requested period of temporary total

disability benefits to include April 1, 2009 through October 1, 2009.

The claimant contends he sustained an injury which arose out of and in the course

of his employment, and that he is entitled to temporary total disability benefits, reasonable

and necessary medical benefits, and a controverted attorney’s fee.

The respondents contend the claimant was not injured at work and that there are

no objective medical findings.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 28, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of

$300.00 which would entitle him to compensation at the rate of $200.00 for total disability

benefits and $154.00 for permanent partial disability benefits is also hereby accepted as

fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back while employed by respondent on March 20,

2009.  

FACTUAL BACKGROUND
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The claimant worked for the respondent as a CNA caring for elderly residents.

Claimant testified that his job duties included lifting these residents.  Claimant testified that

on March 20, 2009, he was lifting a resident using a gate belt and as he turned he felt

something pull in his low back area.  Claimant testified that he had sharp pain which shot

down his right leg.  Claimant reported the incident to the nurse’s station and was told to

go to the emergency room.

Claimant was evaluated at the Mercy Emergency Room on March 20, 2009 with

complaints of low back pain.  Claimant was given medication and instructed to seek

additional medical treatment in two days.  In addition, claimant was given restrictions of

no lifting/pushing/pulling more than 10 pounds over the course of the next week.

Claimant’s condition was diagnosed as a lumbar sprain and strain.  

The medical records indicate that claimant returned to the emergency room at

Mercy again on April 28, 2009 and May 2, 2009.  Claimant was instructed to receive follow-

up treatment and was eventually referred to Dr. Randolph.  Claimant’s treatment at the

emergency room consisted of additional medications.

Claimant was evaluated by Dr. Randolph on May 2, 2009.  Dr. Randolph believed

claimant had a probable herniated disc with radiculopathy and ordered an MRI scan.  

In addition to Dr. Randolph, claimant was also evaluated by Dr. Berestnev at the

request of respondent.  Dr. Berestnev treated claimant with physical therapy, medication,

and lifting restrictions.  Dr. Berestnev also recommended an MRI scan in his report of May

7, 2009.  

Claimant has filed this claim contending that he suffered a compensable injury to

his back and seeking payment of medical treatment, temporary total disability benefits, and

a controverted attorney fee.

ADJUDICATION
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Claimant contends that he suffered a compensable injury to his back while lifting a

patient on March 20, 2009.  Claimant’s claim is for an injury caused by a specific incident

identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.

Specifically, I find that claimant has failed to offer objective findings establishing an injury

to his back.

In order to prove a compensable injury, claimant must offer medical evidence

supported by objective findings establishing an injury.  “Objective findings” are defined by

A.C.A. §11-9-102(16)(A)(i) as “those findings which cannot come under the voluntary

control of the patient.”  Here, I find that the medical evidence does not contain objective

findings establishing an injury.  None of the emergency room reports from Mercy Hospital

reflect any objective findings such as muscle spasms or other findings which would

constitute objective findings.  Instead, those medical reports simply note claimant’s

complaints and reflect treatment in the form of medication.  
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Claimant was referred by the emergency room personnel to Dr. Randolph who

evaluated claimant on May 2, 2009.  Dr. Randolph’s medical report of that date indicates

that he reviewed plain x-ray films of claimant’s lumbar spine.  However, the only findings

noted in Dr. Randolph’s report are degenerative findings, not findings of an injury or an

aggravation.  Dr. Randolph indicated that the plain films revealed degenerative disc

disease and end plate sclerosis with no evidence of instability.

At claimant’s request, Dr. Randolph completed a form addressing the objective

findings supporting his opinion.  Those findings noted by Dr. Randolph include a

decreased range of motion and a positive straight leg raising test.  There is insufficient

evidence indicating that either of these was done without claimant’s input in order to be

considered an objective finding.  Finally, Dr. Randolph also noted that claimant suffered

from dysesthesia.  “Dysesthesia” is defined by Miram-Webster’s Medical Dictionary as

“impairment of sensitivity especially to touch”.  As with the straight leg raising test and the

decreased range of motion, there is no indication that this finding is objective as opposed

to a finding which is under the voluntary control of the patient.

Finally, claimant was evaluated by Dr. Berestnev and his reports do not contain any

objective findings establishing an injury.  To the contrary, Dr. Berestnev’s report of March

31, 2009 indicates that no muscle spasm was present during his examination.  

In short, in order to prove a compensable injury claimant must offer medical

evidence supported by objective findings establishing an injury.  Objective findings are

those findings which cannot come under the voluntary control of the patient.  In this

particular case, claimant has failed to offer objective findings establishing an injury;

therefore, he has failed to meet his burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered



6Rayborn (F904777)

a compensable injury to his back while employed by the respondent.  Therefore, his claim

for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $226.50.

IT IS SO ORDERED.

                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


