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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On August 23, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated as part of the record as Commission Exhibit #1.

The testimony of John W. Russell - the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION
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John W. Russell, the claimant, with a date of birth of November 6, 1952, has a 12th  grade

education.  Claimant commenced his employment with respondent in 1981, however left after a

year and a half for another job but then returned to respondent. Claimant was employed as a

master electrician, explaining the he has held a Master Certification for six (6) years.  The

testimony of the claimant reflects that he is ambidextrous.

The testimony of the claimant reflects that normally he has help 100% of the time when he

is out working.  Claimant added that very seldom does he do anything by himself.  The claimant

had an injury at work in the form of a laceration to his left arm prior to the present claim.  In

describing the left arm laceration injury claimant testified:

I slipped on something and fell down.  They were cutting 
a bunch of tin, fabricating tin.  I fell on the tin scrap pile. (T. 9).

The claimant underwent surgery under the care of Dr. Jason Brandt, a Jonesboro orthopedic

physician, in connection with treatment of the laceration injury.  The injury was confined to the

left arm below the elbow.  Claimant denies that injury involved the left shoulder. The testimony of

the claimant reflects that the permanent residual of the injury rendered him very weak in his left

arm.  Claimant noted that in some case he is unable to start a bolt using his left upper extremity.  

The testimony of the claimant reflects that on September 17, 2008, he was working on a

job at Hummelstine Iron and Metal.  The claimant explained that he was working in the can

center, a place where they take the cans, which is a metal building.  The building contains a

crushing type machine.  In describing the circumstances of his September 17, 2008, injury, the

testimony of the claimant reflects:

I was setting disconnects on the wall to hook up some other
equipment.
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I went to the truck to get some stuff out of the truck and I 
was walking back and as I come out I told everybody I did not fall 
I just kind of tripped, you know, I did not fall, I just kind of tripped 
and I just could not hold; I could not hold the disconnects up and I 
couldn’t even - - Matt had to cut the wire and hold the disconnects 
up.  I couldn’t hold them up no more. (T. 11-12).

Claimant elaborated, regarding the mechanics of his movement in the accident:

Yeah, I just kind of tripped and break my fall to keep from 
falling, you know, held my arm out, you know. (T. 12).

Claimant testified that he broke his fall with his left arm, adding:

Yeah, to keep me from falling all the way down on the 
ground. (T. 12).

When questioned regarding whether he remembered what he hit with his left arm, claimant

replied:

Man, there’s scrap barrels all over that thing.  Scrap barrels, 
you know.  

Yes.  And there’s debris all over the place.  You’ve got to
really watch what you’re doing, where you’re walking. (T. 12).

Claimant maintains that he hit his left arm against something, however he does not remember

what it was.  

The claimant did not remember what parts he returned to his truck to get just prior to the

accident, noting that there are thousands of parts to electrical work.  The claimant explained that

he was returning from his truck at the time of the accident.  The testimony of the claimant reflects

that following the incident he returned to performing his job duties.  Regarding the job task he

returning to performing, the claimant testified:

Disconnect switches for, you know, I don’t know what kind
of machine, jaws they call it, they call it the jaws. (T. 13).
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The claimant testified that he was installing the disconnect switches, which weighed 10 to 15 

pounds a piece.  Two (2) boxes were installed.  The claimant continued, regarding the onset of

appreciable symptoms attributable to the tripping incident:

That’s when I could not hold the disconnect up.  I couldn’t
even cut the wire, you know.  Number eight, number six wire, 
something like that.  I couldn’t cut it.  (T. 14).

The claimant estimates the time of the occurrence as at or after dinner.  The claimant

worked the remainder of the day.   The claimant did not report the incident to anyone, explaining:

Not that day because I just figured it, I’d just let it rest and 
it’d be fine, you know.  And then I reported it to Jonathan about a 
couple of days later because, you know, I couldn’t get better.  It 
wouldn’t get no better. (T. 14).

The claimant acknowledged that initially he thought his complaint/symptoms were from his old

injury.  Claimant testified that after his symptoms did not improve with rest of the shoulder he

came to the conclusion that it was something different:

Yeah, it hurt worse.  I mean, you know, used to I could
always rest it and it would get better. 

And then now it don’t get no better when I rest it.  (T. 15).

The claimant testified that he had problems raising the disconnects up on wall, a complaint he had

not had previously.  

The claimant reported his complaints to Jonathan Edington.  In relaying when he reported

his complaints to Mr. Edington the claimant testified:

I thought I - - after I couldn’t raise them disconnects up 
no more it got so bad I couldn’t even raise them disconnects up.
So I - - went in there and talked to Jonathan.  I don’t know if
it was two or three days later or four days later or a week later. (T. 15-16).
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The testimony of the claimant reflects that he had other work to do in the meanwhile.  In

explaining why he waited to talk to Mr. Edington the claimant testified:

Okay.  Since I’ve cut this arm I’ve really had to use my
shoulder, my arm, differently.

And we pull big wire and all that stuff, you know - - 

I have to do stuff differently.  Well, it makes my shoulders
sore but normally I just rest it and it’s fine.

All right.  And it was just unbearable that day.  When I done
that I couldn’t even, you know - - and if it wasn’t for Matt I couldn’t
even work, most likely.  You know, I could work but I couldn’t do a
lot of stuff, you know. (T. 16).

The claimant evaluated his pain level at a six on a pain scale of one to ten.  

The claimant received initial treatment for his left shoulder complaint at First Care by Dr.

Kosinski.  The claimant candidly testified that he is uncertain how he came to received medical

treatment at First Care offering that he thinks Mr. Edington sent him, however conceding that he

may have gone on his own.  The claimant did not receive an MRI scan of his left shoulder while

under the care of Dr. Kosinski.  

In February 2010, respondents sent the claimant to Dr. Charles Pearce in Little Rock. 

Claimant testified that Dr. Pearce did not obtain any x-rays or MRI of the shoulder, but only

examined it.  The testimony of the claimant reflects that Dr. Pearce did not discuss with him his

assessment of his injury as a massive retracted rotator cuff tear.

Regarding the present status of his left shoulder, the testimony of the claimant reflects:

One to 10, about five or six.  I can use it to a certain extent
but after that, that’s it, you know. (T. 18).

Claimant has no problems or difficulties elevating his right arm.  Claimant testified that he has
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limitations with respect to elevating his left arm.  Thereafter, the claimant testified regarding the

impact of any effort to raise it further:

It’s just sluggish and, you know, most of my trouble is
really holding something out here.

I can’t, you know, we’re up like this.  I have to get an 
eight-foot ladder, even though I could work off a six or - - (T. 18-19).

Claimant estimates that 50 to 60% of his work is overhead work, and that 50 to 60% of his work

entails climbing.  Claimant testified that a “lot” of his work involves standing up on a ladder and

holding something of substantial weight overhead, like a ballast or light fixtures.  Claimant

explained how his ability to perform the routine tasks of his job duties has changed since the

September 2008, left shoulder injury:

Like I can change, maybe one or two lights, you know, and
it’s really difficult but after that that’s pretty well it.  Or I can change
maybe a couple of ballasts and then my arm gets so weak then and I
just can’t do no more. (T. 19).

The claimant denies any other significant injuries to his left arm and shoulder between the

laceration in 2007 and the September 2008 incident at Hummelstein’s.

The claimant testified that following the September 17, 2008, left shoulder injury he never

took time off from work, except to go to a doctor’s appointment.  Claimant continued:

That’d be about it.  Every once in a while I’d take off a day
or two to kind of rest, you know, or something like that, you know, 
when we was slow.(T.20).

The claimant’s testimony reflects that respondent-employer is aware of his problem. 

Yeah, but now the shop’s very patient with me and, you
know, they got Matt with me everywhere I go, you know.  If Matt
ain’t there, they will give me somebody else to help me, you know.
(T. 20).   
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The testimony of the claimant reflects that as a Master Electrician he has supervisory

responsibilities.  In terms of the number of individuals that he usually supervise, the claimant

testified:

Well, here lately we’ve been kind of teaming, you know,
we’ve got the big schools and stuff like that.  The last job I put 
in was a long time ago, actually me put in.

By myself, yeah.  Most of the time, just like Trumann School, 
it’s me and Eldon.  We kind of split it down the middle type thing.
He done part of it and I done part of it.

Eldon is you might, I guess you’d call him, I guess you’d 
call him a supervisor, I guess.

Yeah, he’s senior to me. (T. 21).

The testimony of the claimant reflects that there were no other supervisory personnel at  

Hummelstein’s on the day of his injury, and as such, Mr. Edington would have been the individual

to who he would report an injury.  The claimant testified that when he reported the injury to Mr.

Edington a report was completed.    The testimony of the claimant reflects that after the report

was completed, “we’ve discussed it on and off, you know”. (T. 22).

The claimant does not have health insurance through respondents.  The claimant testified

that he does have Aflac health insurance, which he pays himself.  The claimant explained the Aflac

insurance:

If you get hurt, you know, they - - it’s kind of like a 
supplemental thing, it helps out. (T. 23).

The testimony of the claimant reflects that while he has private health insurance, Aflac, it has not

paid for any treatment relative to his left shoulder.  

The claimant opined that the condition of his left shoulder is getting worse.  Claimant
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noted his limitations attributed to the left shoulder, to include the inability to use his Weedeater

very long, or operate a chainsaw.  The claimant continued:

A lot of it just hinders my work.  If it wasn’t for Matt,
I couldn’t do a lot of things.  A lot of things.  You know, that’s
the truth.  If it wasn’t for Matt or a helper, I could not function as
an electrician everyday. (T. 25).

In terms of the impact of his left shoulder injury on non-work activities, the claimant testified:

Well, I used to run a trot line a lot but I can’t do that no 
more because I can’t hold my arm out there and run the trot line.

So I’ve quit that, you know.  And I used to scull a boat a
lot.  I can’t scull a boat.  (T. 25).

During cross-examination the claimant confirmed his testimony from two (2) earlier

depositions.  Specifically, the testimony of the claimant reflects that the left shoulder injury

occurred on Wednesday, September 17, 2008, and that he took the next, Thursday, off from

work.  The claimant testified that on Friday morning, September 19, 2008, he was still having

problems with the shoulder so he went to the doctor.   The testimony of the claimant reflects that

the doctor’s office called out to the company.  

The testimony of the claimant reflects that he was seen by Dr. Kosinski on Friday,

September 19, 2008.  Claimant testified that he provided Dr. Kosinski a full and truthful account

of what happened.  Later, on the morning of September 19, 2008, the claimant went and talked

with Mr. Edington, during which time an incident report was completed.  

The claimant was seen by Dr. Charles Pearce in February 2010, pursuant to request of

respondents.  The claimant testified that he had no recollection of Dr. Pearce asking him “too may

questions”.  Claimant concedes that he did fill out a history sheet at the time of the February 10,
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2010, visit to Dr. Pearce.  The testimony of the claimant reflects that the only medical treatment

he has had for his left shoulder injury was that provided by Dr. Kosinski on September 19, 2008,

and the February 10, 2010, visit to Dr. Pearce.  The claimant was seen by Dr. Pearce on one

occasion, during which time x-rays were obtained. 

The testimony of the claimant reflects that on June 15, 2006, he suffered a fall at NEA

Baptist Memorial and sustained the laceration to his left arm.  The claimant was treated by Dr.

Jason Brandt, a Jonesboro orthopedic physician,  for the afore.  In describing the mechanism of

the June 15, 2006, accidental fall, the clamant testified:

That was a 25 by 25 foot room.  And at one time I stood 
outside the room and there was 18 people trying to work in that 
room.  Now you tell me how I fell.

There’s so much junk all over the floor, insulators, the sheet
metal guys putting in duct, plumbers in there, pipe around, you name
it, Sheetrockers, hanging lead line Sheetrock, everywhere.  What did
I trip on?  I don’t know. (T. 31).

The testimony of the claimant reflects that he tripped on something and fell.  Claimant concluded

that he fell all the way to the surface:

I guess because I jumped up and my arm was bleeding and I
- - (T. 31).

The June 15, 2006, injury was accepted as compensable, with appropriate workers’ compensation

benefits being paid.  Regarding his ability to perform his job properly following his return to work

after the June 15, 2006, injury, the claimant offered:

Well, anytime you cut your arm like that you’re going to 
use other parts of your body to compromise (sic) for that, the arm’s 
weaker and so you’re going to use your shoulder more, you know, 
your body does that.  It compensates for it. (T.32).
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The claimant conceded that the left arm problem had been “a nagging problem ever since it

happened back in ‘06".   Claimant added:

Oh yeah, you’ve got to use your arm differently. (T.33).

The testimony of the claimant reflects that in adjusting for the weakness in the left arm following

the June 15, 2006, injury, he modified the manner in which he used his left arm while working. 

As a consequence of the afore, the claimant’s testimony reflects that at time his whole arm, to

included his shoulder area hurt before the September 17, 2008, injury.  Claimant denied that he

hurt his left shoulder in the June 1, 2006, fall.

The testimony of the claimant reflects that on September 17, 2008, the claimant and his

assistant, Matt, were working on the Trumann School job when they were pulled off of it to work

at Hummelstein’s doing the disconnects.  The claimant testified during his depositions that it was

his belief that he hurt his left shoulder when he slipped coming back from the truck and tried to

catch himself with his left arm.  Claimant denies that the June 15, 2006, left arm laceration injury

caused his left shoulder complaint:

No, that injury did not hurt my arm, it’s just I had to use my
arm awkwardly. (T. 35).

The claimant testified that he has no recollection of telling Dr. Kosinski at the time of the

September 19, 2008, visit of anything else that he felt was causing his left shoulder injury other

than the slip and nearly falling.  The claimant concedes that in filling out the incident report on

September 19, 2008, with Mr. Edington part of what he relayed was that he was working on the

disconnects and his arm started bothering him.  The claimant acknowledged that he stated at the

time of his February 19, 2009, deposition that the problems with his left shoulder all started from
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the June 15, 2006, fall at NEA  Baptist Memorial Hospital.  The claimant added, regarding the

afore:

You know, but my shoulder really hadn’t, you know.

Well anything you have to use your arm weird.  You know,
you hurt one leg, you’re going to use the other leg a little different.
(T. 39).

On redirect examination, the claimant was questioned further regarding the February 19,

2009, deposition, in which the testimony reflects that the trip and fall was kind of the straw that

broke the camel’s back. (T. 40).  The claimant described the difference in his symptoms in the left

shoulder following the September 17, 2008, incident:

It burned, started burning, you know, instead of just like 
a soreness or something like that, you know. (T. 40).

The testimony of the claimant reflects that he has been an electrician for in excess of forty

(40) years.  Claimant describes the job of an electrician as very, very hard physical work. 

Claimant acknowledged that he has had aches and pain over the years preforming his job as an

electrician.  Claimant denies that his shoulder had ever burned like it did following the September

17, 2008, incident.  The claimant testified regarding his present symptoms which he attributes to

the September 17, 2008, left shoulder injury:

Well, you know, it’s been hurting, it’s been hurting so long
I think it’s got to be second nature to me now, if you understand
what I’m saying, you know - - 

I just live with it. (T. 41).

The record reflects the presence of the medical records associated with the claimant’s June

15, 2006, injury and treatment by Dr. Jason Brandt.  The claimant’s June 15, 2006, injury was
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diagnosed as a left forearm extensor tendon laceration.  The claimant underwent on June 15,

2006, under the care of Dr. Brandt in the form of a repair of muscle bellies of extensor digitorum

communis, extensor carpi radialis longus and extensor carpi radialis brevis. (CX #1, p. 9).  During

a September19, 2006, visit Dr. Brandt concluded that the claimant had not functional limitation of

motion and no impairment as a result of the left forearm laceration injury.  Further, Dr. Brandt’s

office note reflects that he was of the opinion that the claimant’s strength would gradually return

and the claimant would be seen on an as needed basis. (CX #1, p. 4).

The claimant was again seen by Dr. Brandt on August 31, 2007, with a new problem of

left arm pain.  The office note of the visit described the claimant’s pain as a “dull stabbing aching”. 

Dr. Brandt assessed the afore as a possible neuropathy.  Dr. Brandt recommended EMG/NCV

and occupational therapy (OT).  (CX #1, p. 2-3).  There are no medical reports in the record of

the claimant having been seen by a physician or receiving medical treatment by Dr. Brandt

subsequent to the August 31, 2006, visit.

The September 19, 2008, clinic note of the claimant’s visit to First Care and treatment by

Dr. Joseph Kosinski reflects, in pertinent part:

Nursing Assessment
Chief Complaint: ? Tear in Rotator cuff

HPI:   The patient is a 55 year-old male here with a workman’s
Comp injury.  He works in construction.  He tripped and fell
in a building yesterday at work landing on his outstretched left
arm and his left shoulder as well.  His arm is not a problem as 
much now but his shoulder is really bothering him.  In fact, he 
can no longer raise his arm at all without significant pain to his
shoulder.  He feels that he has torn his “rotator cuff.”

He has an old injury to that left arm.  He sustained a laceration
to the forearm but he has never had problems like this regarding



13

the shoulder proper.  No neck pain.  No numbness or tingling
down the arm.  No area of injury including the head or chest.

*       *      *

PHYSICAL EXAM

*       *      *

EXTREMITIES:   Minor discomfort to palpation of the left 
forearm.  He has an old laceration which is well healed to the
proximal left forearm dorsal aspect.  He has diffuse pain to 
palpation to the left shoulder.  He is unable to abduct at all
w/o significant pain to the shoulder.

*      *     *

LAB/X-RAY:
X-rays of the left shoulder normal per my view.

 *       *     *

IMPRESSION/PLAN:
1.   S/P shoulder injury/Fear of torn rotator cuff muscle.
MRI today
Ortho follow up.
Sling today.
Hydrocodone for pain.  (RX #1, p. 1-2).

On February 2, 2010, the claimant’s left shoulder was evaluated by Dr. Charles E.

Pearce, a Little Rock orthopedic surgeon with Arkansas Specialty Orthopaedics, pursuant to a

request of respondents. It is noteworthy that the evaluation by Dr. Pearce took place almost

seventeen (17) months following the September 17, 2008, reported date of injury. The February

2, 2010, Independent Medical Evaluation report of Dr. Pearce reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Mr. Russell is a 57-year-old, right-handed master electrician who
reports the onset of left shoulder pain on or about 09/17 to 09/18/
2008 while gainfully employed by Stewart Electric in Jonesboro,
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Arkansas.  On the patient intake history form, specific questions
Mr. Russell did not answer were when did this problem begin?  I
asked him to give me the dates of injury, and he was fairly vague, 
not knowing the exact time of an injury.  The second question left
blank was, was there an injury?  He did not answer yes or no.  The
third question, describe how and where injury occurred.  When I 
specifically asked him about this, he says that he did not have a 
specific injury but that he strained his shoulder over a period of 
time but was not specific about this.  However, in reading the first
and only medical evaluation pertaining to Mr. Russell and this 
shoulder problem, a note dictated by Terry Kosinski, M.D. dated
09/19/2008, states that Mr. Russell works in construction and 
that he tripped and fell in a building yesterday, putting the date of
injury at 09/18/2009 (sic).  He also said that “he landed on his out-
stretched left arm and left shoulder as well.”  Further, he says that
“his arm is not a problem as much now as his shoulder is really 
bothering him.”  He says further that, in fact, “he can no longer 
raise his arm at all without significant pain to his shoulder.  He 
feels that he has torn his rotator cuff.”  Dr. Kosinski diagnosed 
shoulder injury with possible torn rotator cuff muscle, ordered an
MRI scan, orthopedic followup, and a sling as well as pain 
medication.  I do not have any followup information to that 
evaluation.  Radiographs that were done that day were interpreted 
as being negative.  I do not have the actual films.

Mr. Russell says that prior to the dates mentioned for possible 
onset of shoulder pain, he had had no prior trouble with his left 
arm. Currently, he says that he has between moderate and severe
pain in his left shoulder depending on his activity.  He has 
nocturnal pain.  He had pain with lifting and doing many of the
activities required of him as a master electrician.  He often times 
has to use his right arm to assist his left arm in doing overhead 
activities.  He does have a significant history of having a right 
rotator cuff tear and repair a few years back and has done well
with this.  I do not have any specific information regarding that 
problem, however.  Mr. Russell, according to his history, had had
no treatment or diagnostic testing for his left shoulder since his 
initial evaluation.  He is still working his regular work duties.

PHYSICAL EXAMINATION:
He is 6 feet tall, 155 pounds, in no pain at rest.  He is a quite 
disheveled appearing man but appears to be alert and oriented x3.
Inspection of his left shoulder, he has marked infraspinatus atrophy
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as well as moderate supraspinatus atrophy.  This is in comparison to
his right shoulder, which has normal muscular contours and a well-
healed anterior shoulder incision.  There are no other significant 
abnormalities to inspection with the exception of slight prominence
of his acromioclavicular joint.  There is minimal to no pain over his
acromioclavicular joint.  He has mild periscapular tenderness.  
Trapezius is soft without trigger point.  There is no anterior or 
posterior glenohumeral joint line tenderness.  He is nontender 
over his biceps tendon.  He has marked loss of active motion.  He
is unable to forward flex actively past about 90 degrees without
assist from his right hand.  The same for abduction.  Internal 
rotation is equal to right external rotation, also appears nearly equal.
He appears to have pseudoparalysis with forward flexion and 
abduction.  He has marked weakness with two-finger abduction
testing, positive drop-arm test, marked weakness with external 
rotation arm at side.  There is no instability.  He is grossly motor
and sensory intact distally, with the exception of decreased 
sensation beyond a dorsal forearm laceration sustained approximately
four years ago.  This obviously involved a portion of his sensory
nerves.  There is no motor weakness distally.  He has palpable pulse.

RADIOGRAPHS:
Radiographs ordered and interpreted by me today, AP, outlet, and
axillary lateral, show loss of Shenton’s lines.  The acromiohumeral 
head is diminished to less than 7 mm.  There is mild degenerative
change at the acromioclavicular joint.  The glenohumeral joint 
appears otherwise fairly well maintained.  There is no arthropathy
seen.  

IMPRESSION:
Left shoulder pain and weakness due to either massive, retracted 
rotator cuff tear or suprascapular nerve dysfunction, possible a 
suprascapular notch cyst.

RECOMMENDATION:
The most likely diagnosis is my opinion is a massive, retracted 
rotator cuff tear.  This can occur either due to trauma or in some
cases, especially in med in this patient’s age range, can sustain 
attritial tearing.  In other words, tearing that occurs over time, 
not necessarily related to one specific incident.  With attritial 
tearing, it is impossible to implicate any one incident as the 
causative factor for the tear.  The patient does not give a history 
of a trip and fall on direct questioning today, even with specific
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questioning about an injury from me.  However, Dr. Kosinski 
documents a trip and fall in his history , and this certainly could
cause an acute rotator cuff tear.  There is no other verification 
in the medical records as to his history.

The only objective way to have verified whether or not the 
current problem was caused by an acute work injury would 
have been to obtain an MRI scan as Dr. Kosinski ordered shortly
after his injury.  This likely would have verified whether or not
he had an acute tear or a chronic retracted tear at the time with
exacerbation from lifting and/or a fall.  Unfortunately, that 
information is not available.  It is conceivable that Mr. Russell 
could have sustained a tear acutely, if indeed there was a history
of injury, that with time has enlarged, which is the natural history
of this problem, especially in his occupation.

To clarify, my opinion is that the compensability of this injury 
hinges around whether or not there was actually a trip and fall.
If there was, I would say that this is a compensable injury, and 
it does need treatment or at least evaluation with an MRI scan 
to assess whether any type of procedure can be done to help him.
If there was no injury, then I would say this is an attritial tear, 
which does frequently occur and is not a compensable work injury.
Regardless of the etiology, I do think that this man is debilitated 
in some activities, and this is easily demonstrated by physical 
examination today.  For precise information regarding lifting 
restrictions, consideration could be given to a functional capacity
evaluation.  However, my best estimate would be that he would 
have difficulty doing bimanual work at or above shoulder level for
any prolonged periods, and if would be difficult for him to lift 
More than 50 pounds on more than an occasional basis.  
(RX #1, p. 5-6).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2. On September 17, 2008, the employment relationship existed between the parties 

during which time the claimant earned an average weekly wage of $720.00, which generates

weekly compensation benefits of $480.00/$360.00, for temporary total/permanent partial

disability.

3. On September 17, 2008, the claimant sustained an injury to his left shoulder 

arising out of and in the course of his employment. 

4. Respondents shall pay all reasonable hospital and medical expenses arising out of 

the injury of September 17, 2008.

5. The respondents have controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that while within the course and scope of his employment with 

respondents he sustained an injury to his left shoulder which requires medical treatment, to

include possible surgery resulting in a period of total incapacitation and corresponding entitlement

to indemnity benefits, for which respondents are liable.  Respondents deny the compensability of

this claim in its entirety.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability

The claimant has been employed as a master electrician for in excess of forty (40) years.  

Claimant has been employed by respondent-employer as a master electrician since the early to mid

1980's.  There is not a disputed that the claimant suffered a compensable injury to his left forearm
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on June 15, 2006, in the form of a severe laceration.  The claimant underwent surgery under the

care of a Jonesboro orthopedic surgeon, Dr. Jason Brandt, and was ultimately released to return

to his regular duties without an impairment from the injury.  The evidence in the record reflects

that the claimant last received medical treatment associated with the June 15, 2006, compensable

injury on August 31, 2007.  Prior to the August 31, 2007, date the claimant has last been seen by

a physician in connection with the June 15, 2006, date on September 19, 2006.

The claimant acknowledged that as a result of residuals for the June 15, 2006, left forearm

laceration injury he experienced weakness in the arm and made necessary adjustment as he

continued to discharge his employment duties.  Claimant described the adjustment as at time

awkwardly positioning his left arm as he discharged employment duties.  Further, the claimant

acknowledged that as a result of the afore his entire arm would at times become sore.  In

instances when his arm became sore he would recover with rest and resume work duties.

I find the claimant to be a credible witness, although a poor historian.  The claimant

identified a specific incident as the basis for his left shoulder injury which services as the basis for

the present claim.  Specifically, while returning from his truck to his work area the claimant

tripped and extended his left arm to keep from falling to the surface.  As a consequence of the

afore, the claimant experience a burning sensation in his left shoulder.  The incident occurred on

September 17, 2008, at the Hummelstein Iron and Metal in Jonesboro.  The claimant was

installing disconnects boxes.  Following the tripping incident, claimant resumed his work,

however noted that he was physically unable to hold the disconnect switches after a period of time

and relied on the assistance of his helper.  

The claimant took off work the following day thinking that with rest the left should
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symptoms would subside, however, they did not.  As a consequence of the continued symptoms,

on Friday, September 19, 2008, the claimant presented to the First Care Clinic for medical

treatment of his left shoulder complaint.  The medical records of the claimant’s September 19,

2008, visit to First Care Clinic reflects a history of a work-related injury.  Further, the claimant

described the mechanics of the September 17, 2008, injury to Dr. Kosinski, at the time of his

initial visit.

In order for a claimant to establish a compensable injury as a result of a specific incident,

the following requirements of Ark. Code Ann. §11-9-102 (4) (A) (i) (Repl. 2002) must be

established: (1) proof by a preponderance of the evidence of an injury arising out of and in the

course of the employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective findings, as defined in Ark. Code

Ann. §11-9-102 (4) (D), establishing the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In the instant claim, the evidence preponderates that the claimant sustained an injury to his

left shoulder on September 17,2008, when he tripped and fell extending his left arm to prevent

falling to the surface.  The claimant credibly reported the basis for his need for medical treatment

as the work-related incident of September 17, 2008, at the time he sought medical treatment at

the First Care Clinic on Friday, September 19, 2008.  The evidence reflects that the claimant did

not work the day following his September 17, 2008, accident, but rather rested in hopes that his

symptoms would resolve.  When the symptoms did not resolve as a result of taking off on
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Thursday, September 18, 2008, the claimant sought medical treatment on Friday, September 19,

2008, at First Care Clinic.  

It is noted the approximately two (2) years had elapsed since the occurrence of the

claimant’s September 17, 2008, injury and the October 1, 2010, hearing in the claim.  Illustrative

of the claimant being a  poor historian, at the time of the hearing he did not recall that at the time

of his September 19,2008, visit to the First Care Clinic and attributing his need for treatment for

his left shoulder as a work-related injury, that personnel of the First Care Clinic telephoned the

respondent-employer to relay that the claimant was there seeking treatment for a work-related

injury.  The evidence disclose that following his receipt of medical treatment at the First Care

Clinic the claimant proceeded to office of respondent-employer and an incident report was

completed by Mr. Jonathan Edington.  

As a consequence of the respondents’ controvertion of compensability of the claim, the

claimant was unable to obtain the medical treatment recommended by Dr. Kosinski during the

September 19, 2008, visit.  The claimant was not again seen by a physician in connection with his

left shoulder complaint until the February 2, 2010, evaluation by Dr. Charles Pearce, a Little Rock

orthopedic surgeon, pursuant to a request by respondents.  Evidence of the claimant’s poor

historical skills were demonstrated during the February 2,2010, visit to Dr. Pearce.  The claimant

was unable to relay the specific incident September 17, 2008, accidental trip and fall to Dr. Pearce

when questioned by Dr. Pearce.  It was only as a result of having access to the September

19,2008, clinic notes of the initial visit by the claimant to Dr. Kosinski did Dr. Pearce appreciate

the occurrence of the claimant’s trip and fall injuring his left shoulder.  The more credible account

of the claimant’s injury is the September 19, 2008, history relayed to Dr. Kosinski, which was
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within two (2) days in proximity to the actual accident.

The February 2, 2010, report of Dr. Pearce disclosed objective finding of the claimant’s

left shoulder injury.  The mechanics of the accident as relayed by the claimant during his

September 19, 2008, visit to Dr. Kosinski at the First Care Clinic is consistent with the assessment

of a rotator cuff tear in the left shoulder.   The claimant has sustained his burden of proof by a

preponderance of the credible evidence that he sustained a specific incident injury to his left

shoulder within the course and scope of his employment on September 17, 2008, that is supported

by objective findings.  Respondents have controverted this claim in its entirety.

AWARD

Respondents are herein ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s September 17, 2008, compensable left shoulder injury, to include

medical related travel.

The respondents having controverted this claim in its entirety, maximum attorney fees are

herein awarded on future indemnity benefits payable in his claim, pursuant to Ark. Code Ann.

§11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

               ______________________________________________
              Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


