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STATEMENT OF THE CASE

A hearing was held on February 2, 2010, in Fort Smith,

Arkansas on a Motion filed by the respondent to dismiss this claim

for lack of diligent prosecution.  The respondent appeared through

counsel. The claimant did not appear in person or by designated

representative. The Commission’s entire file was made Commission’s

Exhibit No. 1 and incorporated by reference in the transcript of

the February 2, 2010 Motion.

The Commission’s file reflects that the claimant filed an

initial claim for benefits with this Commission on February 21,

2006.  This claim was in the form of an AR-C, which was purportedly

executed by the claimant on February 15, 2006.  In this AR-C, the

claimant alleged the occurrence of an employment-related injury, as

the result of a specific incident or accident on February 25, 2004.

The claimant sought various benefits, including permanent total

disability and “other” benefits.



F601847-Rouer -2-

On March 3, 2006, the respondent filed a Form AR-2. In this

form, the respondent indicated that it was controverting the claim

in its entirety on the basis that the claimant’s complaints were

not work-related.  No further action was taken by the claimant to

pursue her claim, after the filing of the AR-C.

On November 6, 2006, the respondent filed a Form AR-4.  On

this form, the respondent indicated that this claim had been

controverted in its entirety, and that they were considering the

case closed based on the claimant’s failure to take any further

action.  

The case remained in the Commission’s inactive files, until

December 21, 2009.  At that time, the respondent’s attorney filed

a Motion to Dismiss under the authority of either or both Ark. Code

Ann. §11-9-702(a)(4) or Rule 099.13.  A copy of this Motion was

provided to the claimant by respondent’s counsel. On January 5,

2010, notice of the hearing on the Respondent’s Motion was provided

to the claimant by certified mail return receipt requested, as

required by law.  Return was made by the U. S. Post Office showing

that this notice was delivered on January 7, 2010. 

    The Commission’s file reflects that the present claim

represents an initial claim for benefits.  The Commission’s file

unquestionably reveals that the claimant has never requested a

hearing on her controverted claim.  Thus, the respondent would

clearly be entitled to a dismissal of this claim under the

provisions of Ark. Code Ann. §11-9-702(a)(4).  
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In fact, the Commission’s file reveals that following the

claimant’s filing of an ARC, on February 21, 2006, the claimant has

made no contact, whatsoever, with this Commission and taken

absolutely no action to pursue her claim.  Even after the claimant

was notified of the respondent’s pending Motion to Dismiss, she has

made no attempt to pursue her claim or respond to the Motion to

Dismiss.  This includes failing to be present at the scheduled

hearing.

The only logical conclusion that can be drawn from the

claimant’s total inaction is that she has elected to abandon her

previously filed claim for benefits.  Unquestionably, she has not

acted in a diligent and prudent manner to prosecute her disputed

claim. Thus, the respondent would also be entitled to a dismissal

of this claim under Rule 099.13 of this Commission.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On February 21, 2006, the claimant filed an

initial claim for benefits attributable to an

alleged employment-related injury of February

25, 2004.

3.  The claimant has clearly made no request for a

hearing within the six (6) months preceding

the filing of the Respondent’s Motion to

Dismiss and, in fact, has never requested a

hearing on her claim.  Thus, the respondent
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would be entitled to a dismissal of this

action under the provisions of Ark. Code Ann.

§11-9-702(a)(4).

4. Following the initial filing of her claim, the

claimant has failed to pursue her controverted

claim in a timely and diligent manner, and, in

fact, has taken no action, whatsoever, to

pursue this claim. Thus, the respondent would

be entitled to a dismissal of this claim

pursuant to Rule 099.13 of this Commission.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but dismiss the entire claim in its entirety.  This

dismissal is without prejudice to refiling within the time period

allotted by Ark. Code Ann. §11-9-702(a).

IT IS SO ORDERED.   

                                                            
                                   MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


