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Respondent represented by Mr. Lee J. Muldrow, Attorney at Law, Little Rock,
Arkansas.

I.  BACKGROUND

This matter comes before the Commission on briefs submitted by Claimant and

Respondent.  A prehearing conference took place on March 1, 2010.  An order entered

that same day pursuant to the conference has been blue-backed to the record.  The

parties agreed that no hearing was necessary on the claim until a threshold issue

hereinafter discussed is decided.  They also agreed that this issue could be determined

without need of a hearing, but on a stipulated record and briefs of the parties.

Therefore, the order set a briefing schedule and outlined the following:

Stipulations:

The stipulations set forth in the March 1, 2010 order were as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.
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2. The employer/employee relationship existed between Claimant and

Respondent on August 16, 2005.

3. Claimant’s average weekly wage was $479.00.

Neither party objected to these stipulations as entered.  However, as more fully

detailed below, Respondent has contended that the Commission lacks jurisdiction over

this claim because the relationship between Claimant and Respondent did not

constitute “employment” under Ark. Code Ann. § 11-9-102(11)(A)(vi) (Supp.

2009)–which conflicts with the first stipulation.  Whether this is the case is the sole

issue at bar.  Claimant has not objected to this contention or the litigation of this issue.

Thus, I find that the first stipulation has been withdrawn, leaving the following:

1. The employer/employee relationship existed between Claimant and

Respondent on August 16, 2005.

2. Claimant’s average weekly wage was $479.00.

These stipulations are reasonable and are hereby accepted.

Regardless of whether the parties have stipulated to jurisdiction or not, I note

that the Arkansas Supreme Court has found that the Commission has exclusive original

jurisdiction to determine the facts that establish jurisdiction, unless the facts are so one-

sided that the issue is no longer one of fact but one of law, such as an intentional tort.

VanWagoner v. Beverly Ent., 334 Ark. 12, 970 S.W.2d 810 (1998).

Issue

By agreement of the parties, the sole issue raised in this proceeding is as

follows:
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1. Whether Claimant’s work for Respondent falls under Ark. Code Ann. §

11-9-102(11)(A)(vi), and hence outside the definition of “employment”

under the Arkansas Workers’ Compensation Act.

Contentions

The contentions of the parties are as follows:

Claimant:

1. While Claimant was on the job for CASA, she was exposed to toxic mold

on a daily basis, as the CASA office she worked in was the old County

Hospital in Clinton, Arkansas, and contained toxic mold.  Claimant

contends her current problems are related to her exposure to toxic mold

at the old CASA office where she worked.

Respondent:

1. This claim is controverted in its entirety.

2. Claimant cannot meet her burden of proving the occurrence of a

compensable injury arising from and in the course of employment.

3. The Commission does not have jurisdiction because Claimant was not in

“employment” at the time of her injury because of the exemption set forth

in Ark. Code Ann. § 11-9-102(11)(A)(vi) based on CASA’s status as a

nonprofit charitable organization.

4. Respondent reserves the right to amend its contentions as discovery is

completed.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW
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After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The stipulations set forth above are reasonable and are hereby

accepted.

3. Respondent has proven by a preponderance of the evidence that for the

relevant time period, it was a “nonprofit charitable organization” under

Ark. Code Ann. § 11-9-102(11)(A)(vi) (Supp. 2009), and thus its

relationship with Claimant did not constitute “employment” under § 11-9-

102(11)(A).

4. Because of the above finding, the portion of the issue concerning

whether Respondent has proven by a preponderance of the evidence

that for the relevant time period, it was a “nonprofit relief organization”

under Ark. Code Ann. § 11-9-102(11)(A)(vi) (Supp. 2009) need not and

will not be addressed.

III.  SUMMARY OF EVIDENCE

In addition to the March 1, 2010 order discussed above, I have blue-backed to

the record the stipulated record, cited by Respondent in its March 5, 2010 letter to the

Commission, appended to its March 18, 2010 brief, and agreed to by Claimant in his

March 18, 2010 letter to the Commission.  This record consists of the following:  (1)
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Respondent’s articles of incorporation; (2) its Profit & Loss Statement for January

2008-December 2009; (3)  June 8, 2008 and November 3, 2003 letters to Respondent

from the Internal Revenue Service (hereinafter “IRS”), awarding them Section 501(c)(3)

status; (4) an affidavit from Jim Moore, board member of Respondent, concerning its

legal status and mission; (5) promotional literature from Respondent; and (6) the

agreement between Respondent and the Twentieth Judicial District concerning the

former’s role.  This records totals 18 pages.  Also, I have blue-backed Respondents’

brief (filed March 22, 2010), Claimant’s March 19, 2010 brief, filed March 24, 2010, and

Respondent’s March 19, 2010 reply.

IV.  DISCUSSION

Arkansas Code Annotated § 11-9-102(11)(A)(vi) (Supp. 2009) states:

“Employment means:

(A)  Every employment in the state in which three(3) or more employees
are regularly employed by the same employer in the course of business
except:

. . .

(vi)  A person performing services for any non-profit religious, charitable,
or relief organization[.]

This provision is part of Act 796 of 1993.  In the 17-plus years since its enactment (the

bill, which contained an emergency clause, was signed by Governor Jim Guy Tucker

on March 31, 1993), this portion of the legislation has not been interpreted.
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Under Ark. Code Ann. § 11-9-704(c) (Repl. 2002), all provisions of the Arkansas

Workers’ Compensation Act (hereinafter the “Act”) must be strictly construed.  In a case

involving another portion of the Act, the Arkansas Court of Appeals wrote:

Strict construction requires that nothing be taken as intended that is not
clearly expressed, and its doctrine is to use the plain meaning of the
language employed.  American Standard Travelers Indem. Co. v. Post,
78 Ark. App. 79, 77 S.W.3d 554 (2002).  The basic rule of statutory
construction, to which all other interpretive guides must yield, is to give
effect to the intent of the legislature.  Teasley v. Hermann Companies,
Inc., 92 Ark. App. 40, 211 S.W.3d 40 (2005).  When a statute is clear,
however, it is given its plain meaning, and the appellate court will not
search for legislative intent; rather, that intent must be gathered from the
plain meaning of the language used.  Id.  A statute is ambiguous only
where it is open to two or more constructions, or where it is of such
obscure or doubtful meaning that reasonable minds might disagree or be
uncertain as to its meaning.  Id.  In considering the meaning of a statute,
we construe it just as it reads, giving the words their ordinary and usually
accepted meaning in common language.  Id. (citing American Standard
Travelers Indemn Co., supra).  The statute should be construed so that
no word is left void, superfluous, or insignificant; and meaning and effect
must be given to every word in the statute if possible.  Id.

Lewis v. Auto Parts, 104 Ark. App. 230, 290 S.W.3d 37 (2008)

In construing § 11-9-102(11)(A)(vi), I note that Respondent has not contended

that its relationship with Claimant is exempt from the definition of “employment”

because it has fewer than three employees or that Claimant was not one of them, or

that it is a “nonprofit religious organization.”  Thus, those aspects of this provision will

not be addressed.  Cf. Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No.

F302256 (Full Commission Opinion filed February 23, 2006)(improper for

administrative law judge to address issues not raised at hearing), rev’d on other

grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).
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Rather, Respondent is arguing that its alleged exemption from the “employment”

definition is due to its status as a “nonprofit charitable or relief organization” under the

statute.  Under Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2009), Respondent must prove

by a preponderance of the evidence that it falls within the ambit of this definition.  This

standard means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212

Ark. 491, 206 S.W.2d 442 (1947).

The provision of Act 796 at issue supplanted an exemption contained in the

previous incarnation of the Act:  “Institutions maintained and operated wholly as public

charities.”  Ark. Code Ann. § 11-9-102(3)(A)(iii) (1987).  This provision was interpreted

in two reported decisions.  In Marion Hosp. Assn. v. Lanphier, 15 Ark. App. 14, 688

S.W.2d 322 (1985), the Arkansas Court of Appeals in reversing the decision of the Full

Commission nonetheless employed eight factors used by the Commission in

determining whether the respondent hospital was “maintained and operated wholly as

a public charity”:

1. Do the articles of incorporation provide that the purpose of the
hospital is charitable in nature?

2. Is the corporation maintained for the private gain, profit or
advantage of its organizers, officers or owners either directly or
indirectly?

3. Does the hospital have capital stock or does it have provisions for
distributing dividends or making a profit?

4. Does the hospital derive its funds from public and private charity
as well as those who are able to pay?
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5. Do all “profits” go toward maintaining the hospital and extending
and enlarging its charity?

6. Is the hospital open to all who are not pecuniarily able?

7. Are those patients who are unable to pay received into the
hospital without charge, without discrimination on account of race,
creed or color and are they given the same care as those who are
able to pay?

8. Is the hospital exempt from the payment of both state and federal
taxes?

These factors were again employed in a case involving an ambulance service seeking

to avail itself of the “public charity” exemption, Sloan v. Voluntary Ambulance Serv., 37

Ark. App. 138, 826 S.W.2d 296 (1992).

Again, § 11-9-102(11)(A)(vi) has not yet been construed.  The terms “nonprofit,”

“charitable organization” and “relief organization,” or any combination thereof, are not

defined in the Act.

In BLACK’S LAW DICTIONARY 141 (9th ed. 2009)(hereinafter BLACK’S), a “nonprofit

association” is defined as “[a] group organized for a purpose other than to generate

income or profit, such as a scientific, religious, or educational organization.”  In turn,

“nonprofit corporation” is “[a] corporation organized for some purpose other than

making a profit, and usu[ally] afforded special tax treatment.”  BLACK’S, supra, at 393.

This authority defines “charitable organization” as follows:

A tax-exempt organization (1) is organized and operated exclusively for
religious, scientific, literary, educational, athletic, public-safety, or
community-service purposes, (2) does not distribute earnings for the
benefit of private individuals, and (3) does not participate in any way in
political candidate campaigns, or engage in substantial lobbying.
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Id. at 266 (citing 26 U.S.C. § 501(c)(3)).  BLACK’S defines “relief” in relevant part as

“[a]id or assistance given to those in need, esp., financial aid provided by the state.”

Id. at 1404.

In view of the foregoing, I find that the factors employed in Marion Hosp. Assn.,

supra, and its progeny to be the appropriate test to apply here at least with respect to

whether CASA was a “nonprofit charitable organization.”  Respondent in its brief has

stated that these factors would have to be “adjusted” to apply to a non-hospital, but I

note that the Arkansas Court of Appeals in Dixon, supra, applied the test to a different

type of provider–an ambulance service.  Adjustment only of the seventh factor (to

recognize that CASA, according to Moore, is an advocacy service and not a facility that

admits clients)–is necessary here–and permissible because doing so does not change

the substance of the factor.

At the outset, I note that some of the components of the stipulated record did not

come into being until well after August 16, 2005–the date Claimant has contended she

was injured.  These components are the July 2008-December 2009 Profit & Loss

Statement, the portion of Moore’s affidavit that refers to said statement, the CASA

promotional literature (which bears the date of September 11, 2008), and the Operating

Agreement between Respondent CASA and the 20th Judicial District (executed in May

2009).  I thus find that they are of questionable value in determining Respondent’s

status under the Act in August 2005.  For that reason, while they will be considered as

part of the stipulated record, they will be accorded little weight because they offer scant
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help in “best ascertain[ing] the rights of the parties” under Ark. Code Ann. § 11-9-

705(a)(1) (Supp. 2009).

1. Do the articles of incorporation provide that the purpose of Respondent

CASA is charitable in nature?

Its articles of incorporation state that CASA’s purposes include

To engage in any lawful act or activity which relates to the
provision of human, educational, or social services for which non-
profit corporations may be organized under the laws of the State
of Arkansas.

Article III also provides that CASA may “do all and everything necessary, suitable and

proper for the accomplishment of any of the purposes” listed in the articles,

provided the same shall not be inconsistent with the Constitution
of the State of Arkansas or the Arkansas Non-Profit Corporation
Act [Ark. Code Ann. §§ 4-33-101 et seq. ((Repl. 2001)] or the
Federal and State laws granting exemption from federal and state
income tax for nonprofit corporations.

The articles further state, under Article X, that the purposes of CASA “are exclusively

religious, charitable, scientific, literary and educational within the meaning of

Section 501(c)(3) of the Internal Revenue Code of 1986 or the corresponding provision

of any future United States Internal Revenue law.”  (Emphasis added)  Hence, the

articles show that Respondent’s purposes are charitable in nature.

2. Is Respondent CASA maintained for the private gain, profit or advantage

of its organizers, officers or owners either directly or indirectly?

3. Does the hospital have capital stock or does it have provisions for

distributing dividends or making a profit?
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The evidence before me shows that the answer to these questions are, “No.”

Article IV reads:

No part of the net earnings of the corporation shall inure to the
benefit of, or be distributed to, its members, directors, officers or
other private persons, except that the corporation shall be
authorized and empowered to pay reasonable compensation for
services rendered and to make payments and distributions in
furtherance of purposes of the corporation.

Article V provides that CASA “shall have no capital stock, nor shall there be any stated

capital.”  In his affidavit, Moore confirmed that the above are followed at CASA.  The

evidence discussed above that came into being well after Claimant’s alleged injury

does not conflict with this.

4. Does CASA derive its funds from public and private charity as well as

those who are able to pay?

The record again weighs in Respondent’s favor on this factor.  Moore’s affidavit

states that CASA gets its funds from public and private charities, and does not charge

its clients for services.  The Profit & Loss Statement reflects that, with respect to the

period of July 2008 through December 2009 (again, well outside the period at issue)

the organization only had $64.00 of “miscellaneous revenue” ($40.00 of which was for

insufficient fund check reimbursement) out of income of $336,083.46.  The

overwhelming sources of income for this period were grants, public and private

contributions, and fundraising proceeds.

5. Do all “profits” go toward maintaining CASA and extending and enlarging

its charity?
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Moore stated in his affidavit that Respondent “spends its revenue on

administrative costs of the program, facilities and supplies, fundraising expenses, and

other expenses that are incidental to CASA’s eleemosynary mission.”  The Profit &

Loss Statement confirms that this is the case, albeit for a period that began nearly

three years after Claimant’s alleged injury.  Regardless, no evidence contradicts

Moore, and this element again weighs in Respondent’s favor.
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6. Is CASA open to all who are not pecuniarily able?

7. Are those CASA clients who are unable to pay accepted into the program

without charge, without discrimination on account of race, creed or color

and are they given the same services as those who are able to pay?

As discussed above, clients are not charged for services rendered.  Again, these

support Respondent’s position.

8. Is CASA exempt from the payment of both state and federal taxes?

The record reflects that the IRS on June 8, 2000 notified CASA that it was

provisionally granted a federal tax exemption as a public charity under § 501(c)(3), and

that on November 3, 2003 this was confirmed.  Moore in his affidavit represents that

the organization has a state exemption as well.  Thus, this factor favors CASA.

Because all eight factors clearly support CASA’s contention that they are a

“nonprofit charitable organization” under Ark. Code Ann. § 11-9-102(11)(A)(vi) (Supp.

2009), I hereby find that they have proven this status by a preponderance of the

evidence.  Due to this finding, the portion of the issue concerning whether Respondent

was a “nonprofit relief organization” under that provision need not and will not be

addressed.

Claimant has argued that Dixon, supra, supports his position that Respondent

cannot avail itself of § 11-9-102(11)(A)(vi).  In Dixon, the Arkansas Supreme Court

found that the claimant was an “employee” of the Salvation Army for purposes of Ark.

Code Ann. § 11-9-102(9)(A) (Supp. 2009).  The respondent in that case attempted to

raise the § 11-9-102(11)(A)(vi) matter on appeal, but the court declined to address it
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because it was not first presented to the Commission.  Consequently, that decision is

not relevant to the issue at hand, and Claimant’s argument is meritless.

CONCLUSION

Judgment is hereby rendered on the bases of the above findings of fact and

conclusions of law.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


