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STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 26,

2010, in Springdale, Arkansas.

A  pre-hearing order was entered in this case on March 9,

2010. This pre-hearing order purported to set out the stipulations

offered by the parties and outlined the issues to be litigated and

resolved at the present time.  Immediately prior to the

commencement of the hearing, the claimant identified the specific

periods he was seeking additional temporary total disability

benefits. The parties also announced that the second issue had been

rendered moot by the respondents’ voluntary reimbursement of the

claimant for monies paid for prescription medication.  A copy of

the pre-hearing order with these amendments noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulation was offered by the parties and is

hereby accepted:
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1. The Opinion of July 28, 2009, has become final and is res

judicata of all issues addressed therein.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

1. The claimant’s entitlement to temporary total disability

from April 20, 2009 through October 25, 2009; and

November 2, 2009 through December 15, 2009; and January

1, 2010 through February 24, 2010, less an approximate

four week overpayment.

In regard to this issue, the claimant contends that he is

entitled to temporary total disability benefits during the above

described periods.  

In regard to this issue, respondents deny the claimant is

entitled to any temporary total disability benefits during the

foregoing periods.

 DISCUSSION

   The sole issue, at this time, is the claimant’s entitlement

to additional temporary total disability benefits. Specifically,

the claimant is seeking additional temporary total disability

benefits for the periods of April 20, 2009 through October 25,

2009; November 2, 2009 through December 15, 2009; and January 1,

2010 through February 24, 2010. The claimant also concedes that the

respondents are entitled to a credit against any temporary total

disability benefits awarded for a four week overpayment of

temporary total disability benefits that had previously been paid.
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The burden rests upon the claimant to prove his entitlement to

the additional temporary total disability benefits he now seeks. In

order to meet this burden, the claimant must show that during these

periods he was within his healing period from the effects of his

compensable injury and that he was rendered totally disabled by the

compensable injury.

The duration of the healing period is a medical question,

which must be resolved on the basis of the greater weight of the

credible medical evidence presented.  Ark. Code Ann. §11-9-102(12),

defines the healing period as that period required for healing of

the actual physical injury or damage resulting from the employment-

related accident. Applicable case law provides that the healing

period continues until the underlying physical injury or damage

that was caused by the employment-related accident totally resolves

or, at least, stabilizes at a level where nothing further in the

way of time or medical treatment offers a reasonable expectation of

improvement. The mere continuation of chronic symptoms, even though

they may require medical services for symptomatic relief, is not

sufficient to extend the healing period, once the underlying

physical injury or damage has resolved or stabilized.

In the present case, the medical evidence shows that the

claimant periodically received medical services since his

compensable low back injury on June 11, 2002.  The claimant was

initially determined to have reached maximum medical improvement

and was assessed a 5 percent permanent physical impairment rating
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by Dr. Vincent Runnels, on December 27, 2002. At that time,  Dr.

Runnels was the claimant’s primary treating physician.

Following his release by Dr. Runnels, the claimant continued

to experience episodes of chronic back pain and radicular symptoms.

For these symptoms, he was provided extensive conservative medical

treatment by a number of neurosurgeons. All the treatment provided

appears to have been directed toward relief for the claimant’s

chronic symptoms, rather than treatment intended to repair the

actual physical damage giving rise to these symptoms.  

The first of these physicians was Dr. Kelly Danks, also a

neurosurgeon. The evidence show that the claimant would

periodically see Dr. Danks for episodes of increased back pain and

radicular pain from September 3, 2003 through February 14, 2006.

Throughout this period of time, the claimant’s chronic symptoms

would wax and wane and, at times, even resolve. Throughout this

period of treatment, Dr. Danks would continually opine that the

claimant was not a surgical candidate. In his last report, dated

February 14, 2006, Dr. Danks also noted that MRI studies of the

claimant’s lumbar spine revealed that the claimant’s disc

protrusion or rupture at L4-5, which had been caused by the

compensable injury, had remained essentially unchanged throughout

the time Dr. Danks had treated the claimant. On that date, Dr.

Danks released the claimant from medical follow up to return only

an as needed basis.  

The claimant then came under the treatment of Dr. Rodney

Routsong, also a neurosurgeon.  The claimant initially saw Dr.
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Routsong on September 8, 2006.  He continued under Dr. Routsong’s

care on June 18, 2008.  Again, throughout this course of treatment

the claimant would periodically seek the services of Dr. Routsong

for episodes of increased pain in his low back and radicular pain

to his legs (primarily his left leg).  On one occasion, the

claimant was even complaining that his low back pain had now moved

to his thoracic spine. When Dr. Routsong decided that surgery might

help the claimant’s problems, the respondents decided to controvert

or deny the claimant’s entitlement to further medical testing or

treatment by Dr. Routsong.

As a result of the respondents’ actions, in this regard, the

claimant sought and obtained a change of physicians to Dr. James

Blankenship. The claimant initially saw Dr.  Blankenship on October

28, 2008.  The respondents paid for this initial visit or

evaluation by Dr. Blankenship, but denied the claimant’s

entitlement to any further medical services.  As a result, the

hearing on December 22, 2008, was held and the March 18, 2009

Opinion was entered. In this Opinion, it was held that the medical

services provided and recommended to the claimant for his back and

radicular difficulties by Dr. Blankenship, on and after October 28,

2008, represented reasonably necessary medical services for the

claimant’s lumbar injury, under Ark. Code Ann. §11-9-508.

In his initial report, dated October 28, 2008, Dr. Blankenship

attributed the claimant’s radicular difficulties to piriformis

syndrome and his back complaints to damage of the L4-5

intervertebral disc.  He also indicated that the claimant’s back
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difficulties might be benefitted by surgical repair of the damaged

L4-5 disc.  Dr. Blankenship recommended a discogram to evaluate the

potential benefit offered by such a procedure. I would also note

that Dr. Routsong, in June of 2008, had recommended essentially the

same surgical procedure, but to potentially reduce the claimant’s

radicular difficulties.  At that point, continued medical services

by Dr. Blankenship were for the most part suspended, while the

respondents litigated their liability.

Unlike most of the claimant’s previous treatment, which had

been directed solely toward merely reducing chronic symptoms

(primarily pain), the surgical procedure recommended by Dr.

Blankenship and Dr. Routsong was intended to repair or reduce the

actual physical injury or damage that the claimant sustained in the

employment-related accident. Thus, although the physical injury or

damage to the claimant’s back may have remained stable, until the

recommended surgery was performed, such stability was no longer at

a level where “nothing further in the way of time or medical

treatment offered a reasonable expectation of improvement.”      

     However, the mere availability of medical services that offer

a reasonable expectation of improving this physical injury or

damage is not sufficient, in and of itself, for the claimant to re-

enter his healing period. Applicable case law clearly provides that

a claimant cannot extend his healing period by refusing medical

treatment that has a reasonable expectation of reducing the actual

physical injury or damage the claimant has sustained.
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In the present case, the evidence establishes that between

October 28, 2008 and the date the Commission’s Opinion of July 28,

2009, became final, the claimant’s inability to receive appropriate

medical services that offered a reasonable expectation of improving

the actual physical injury or damage to the claimant’s low back

from the employment-related accident was due to the respondents’

refusal to provide such services.  Thus, during this period any

extension of the claimant’s healing period was due to the actions

of the respondents.

However, the reports of Dr. Blankenship indicate that

approximately a week prior to September 3, 2009, the recommended

surgery on the claimant’s back had been scheduled, but had been

cancelled by the claimant.  The subsequent records of Dr.

Blankenship show that the claimant apparently changed his mind in

October of 2009, and surgery was rescheduled.  However, on the

actual date of the scheduled surgery and after the claimant’s

admission to the hospital and the presurgery IV had been started,

the claimant again backed out and cancelled the surgery.  Then, in

January of 2010, the claimant again voiced the desire to have the

surgery and it was ultimately performed on February 3, 2010. 

It is my opinion that the claimant’s failure to receive the

recommended surgery, from the time he cancelled the initial

scheduled surgery in late August of 2009, until he actually

submitted to the surgery on February 3, 2010, was due solely to the

claimant’s refusal to undergo the recommended and offered potential
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beneficial corrective surgery.  By his actions, the claimant cannot

be allowed to voluntarily extend his healing period.

Therefore, I find that the claimant has proven by the greater

weight of the credible evidence that he re-entered his healing

period from the effects of his compensable lumbar injury on or

about October 28, 2008, and continued to remain within this second

healing period until he refused the recommended surgery by Dr.

Blankenship in late August of 2009 (approximately August 27, 2009).

Thus, during this time, the claimant would have satisfied the first

necessary requirement for temporary total disability benefits.

However, it is my further opinion that from the time he

refused the recommended surgery on or about August 27, 2009, until

he actually underwent surgical intervention on February 3, 2010,

the claimant was not “within his healing period” within the meaning

of the Act. Although remedial treatment may have been available to

improve the otherwise stable state of the claimant’s compensable

physical injury, the claimant’s election to refuse this available

treatment also represented an election on his part to maintain his

physical injury at its previous stable state.  Thus, the claimant

has not satisfied the healing period requirement for his

entitlement to temporary total disability benefits during this

period.

However, once the claimant submitted to the surgery, on

February 3, 2010, he again clearly re-entered the healing period

from the effects of his compensable lumbar injury. He would remain

within this healing period until this physical injury or damage
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again stabilizes and he is determined to have reached maximum

medical improvement.

The claimant must next prove that during these healing periods

he was actually totally disabled from regular gainful employment by

his compensable lumbar injury. To meet this requirement, the

claimant must prove that the effects of his compensable lumbar

injury prevented him from having a reasonable expectation of

obtaining or pursuing any type of regular gainful employment for

which he would otherwise be qualified. 

In this regard, Dr. Blankenship, in his report of August 27,

2009, expressed the opinion that the claimant would be medically

restricted from performing any work from at least the start of his

physical therapy on April 27, 2009, until after the corrective

surgery have been performed.  In this report, Dr. Blankenship

further indicated that increased pain levels for the week prior to

the start of physical therapy would have also prevented the

claimant from performing regular gainful employment. Curiously,

there is no indication that Dr. Blankenship saw or examined the

claimant during this week prior to the start of physical therapy or

for that matter, until August 27, 2009.  Dr. Blankenship’s report

of September 3, 2009, indicated that the claimant was feeling so

improved that he had cancelled his surgery.

 The claimant testified that after he ceased his employment

with the respondent, he had become self-employed as Richardson

Construction Company. In this capacity, he would bid on and perform

various construction type projects. However, it appears that he was
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primarily involved in contracting with the U. S. Government to mow

the yards and to repair and maintain the premises on HUD houses.

The claimant testified that he started missing work on April 20,

2009, and was subsequently taken off work by Dr. Blankenship.

However, he also indicated that he took a contract job in May of

2009, for which he received approximately $2,000.00.  He also

mentioned another job that he had undertaken during the week of

October 26, 2009 through November 1, 2009.  Finally, he testified

that he contracted a job on March 25, 2010, approximately five

weeks following his corrective surgery.  He has apparently

continued to perform his business in a regular manner since that

time.  

There appears to be little difference in the claimant’s

physical condition during the periods of time when he obtained

“jobs” and those when he did not.  Clearly, he did not consider

himself medically restricted by Dr. Blankenship from performing any

type of employment, during the period of April 20, 2009 through

October 25, 2009, or he would not have taken the job in May of

2009. The evidence also does not show any difference in the

claimant’s condition during the week prior to October 26, 2009, the

week of October 26 through November 1, 2009 (when he worked), and

the week after November 1, 2009.  The claimant’s lack of work

during these periods appears to be based on a lack of available

work, not inability to work.

 However, the claimant would clearly have been rendered

totally disabled from performing regular gainful employment of any
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type for a period of time following the corrective surgery on

February 3, 2010.  This procedure is sufficiently invasive to

normally result in temporary restrictions during the recovery

period that would prevent the claimant from having a reasonable

expectation of obtaining any regular gainful employment during this

time.

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove that he was rendered

totally disabled from performing all forms of regular gainful

employment for which he was otherwise qualified by his compensable

lumbar injury for the periods of April 20, 2009 through October 25,

2009; November 2, 2009 through December 15, 2009; and January 1,

2010 through February 3, 2010.  However, I find that the claimant

has proven by the greater weight of the credible evidence that he

was rendered totally disabled from regular gainful employment by

the effects of his compensable lumbar injury for the period

beginning February 3, 2010 and continuing through at least February

24, 2010.  

In summary, I find that the claimant has only proven his

entitlement to temporary total disability benefits for the period

of February 3, 2010 through at least February 24, 2010.  However,

it would appear that there has been a previous overpayment of four

weeks of temporary total disability benefits. Thus, this

overpayment would exceed the additional temporary total disability

benefits herein awarded.
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 11, 2002, the relationship of employee-employer-

carrier existed between the parties.

3. On June 11, 2002, the claimant earned wages sufficient to

entitle him to weekly compensation benefits of $383.00 for total

disability and $287.00 for permanent partial disability.

4. On June 11, 2002, the claimant sustained a compensable

injury to his lumbar spine, in the form of a herniated disc at L4-5

with nerve root impingement.

5. There appears no dispute, at the present time, over the

claimant’s entitlement to reasonably necessary medical services for

his compensable injury.

6.  There appears no dispute over the claimant’s entitlement

to temporary disability benefits prior to April 20, 2009.

7.  The claimant has failed to prove by the greater weight of

the credible evidence that he is entitled to additional temporary

total disability benefits for the periods of April 20, 2009 through

October 25, 2009; November 2, 2009 through December 15, 2009; and

January 1, 2010 through February 2, 2010. Specifically, the

claimant has failed to prove by the greater weight of the credible

evidence that during these periods he continued within his healing

period from the effects of his compensable injury and was rendered

totally disabled from regular gainful employment by this

compensable injury.
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8.  The claimant has proven his entitlement to temporary total

disability benefits for the period beginning February 3, 2010 and

continuing through at least February 24, 2010. Specifically, the

claimant has proven by the greater weight of the credible evidence

that  during this time he continued within his healing period from

the effects of his compensable injury and was also rendered totally

disabled as a result of this injury. However, the respondents

apparently have made an overpayment of temporary total disability

benefits and would be entitled to a credit for such an overpayment

against the additional temporary total disability benefits herein

awarded.

9. An appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the additional temporary total

disability benefits herein awarded for the period of February 3,

2010 through February 24, 2010.

ORDER

The respondents shall pay to the claimant temporary total

disability benefits for the period of February 3, 2010 through at

least February 24, 2010 and shall be entitled to a credit against

any such benefits previously paid.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the controverted temporary

total disability benefits herein awarded. One-half of this fee is

the obligation of the respondents in addition to such benefits. The

remaining one-half of this fee is to be withheld by the respondents
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from any benefits herein or hereinafter due and payable to the

claimant.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                  
           MICHAEL L. ELLIG

                        ADMINISTRATIVE LAW JUDGE            
             

           

                                         


