
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F903764

CLIFFORD RICH CLAIMANT

QUALSERV CORP. RESPONDENT

THE HARTFORD RESPONDENT
CARRIER

OPINION FILED AUGUST 11, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by JERED MEDLOCK, Attorney, Fort Smith,
Arkansas.

Respondents represented by GENE WILLIAMS, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On May 13, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on December 16, 2009, and a pre-hearing order was filed

on December 17, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of the claimant’s inhalation injury.

2. Related medical.

Claimant’s contentions are:

“Claimant contends that he sustained a lung
and heart injury on January 31, 2009, and is
entitled to benefits as stated above.”

Respondents’ contentions are:

“The claim is not compensable.  Claimant did
not have an “occupational disease” within the
meaning of Ark. Code Ann. §11-9-601.  Claimant
did not give notice as required by Ark. Code
Ann. §11-9-603.”

The claimant in this matter is a fifty-eight-year-old male who

was employed by the respondents to primarily grind carbide tools

for sharpening.  The claimant alleges that cobalt dust that was

created from this work activity has caused him to suffer a

compensable inhalation injury.

The claimant in this matter began employment with the

respondent on January 2, 2008.  He was admitted into St. Edward

Mercy Medical Center on June 16, 2008, and discharged on June 26,

2008.  The discharge summary report from that hospital stay states:

“ADMISSION DIAGNOSIS:
1. Exacerbation of chronic obstructive

pulmonary disease.
2. Pneumonia.
3. Nicotine dependence.

DISCHARGE DIAGNOSIS:
1. Exacerbation chronic obstructive pulmonary disease.
2. Interstitial lung disease.
3. Tobacco dependence.
4. Abdominal aortic aneurysm, approximately 3 cm.”
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Records from the claimant’s original presentment to the St. Edward

Mercy Medical Center’s emergency room indicates that he had

difficulty breathing and chest congestion for three to four weeks.

A report titled History and Physical signed by Dr. Paul Bean

on June 16, 2009, states that the claimant’s chest complaint is

“shortness of breath.”  The section of the report on Social History

states, “He works as a machinist.  He is exposed to fine dust and

does do some welding.  He smokes about four cigars per day.  He has

been smoking since he was a young man.”  The section of the report

titled “Assessment and Plan” states:

“ASSESSMENT AND PLAN:
1. This is a 56-year-old man with bilateral

pneumonia for which we are going to treat
him with Levaquin and give him oxygen and
updraft treatment.

2. He has some degree of bronchospasm.  I
suspect he has underlying chronic
obstructive pulmonary disease.  We will
go ahead and initiate frequent updraft
treatments, treat him with IV steroids,
and encourage him to quit smoking.
Please note this in an unassigned
admission for Dr. Winters.”

On June 23, 2008, the claimant was seen by Dr. Sarikun Tjandra

at the referral of Dr. Bean.  The following is an excerpt from the

consultation report of Dr. Tjandra:

“History: This is a 56 year-old who was
admitted to the hospital with increased
shortness of breath who has been here for one
week, but the shortness of breath has not
improved.  He has cough with yellow sputum.
He is not able to cough it up very well.  When
he came in he was unable to catch his breath.
He has chills prior to admission and fever.

Social History: He is married, but separated.
He works as a machinist in the last two and a
half years.  The last six months with some
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metal.  He smokes about four cigarettes a day
now, but before that he was one to two packs a
day.  He started smoking at age 15.

ASSESSMENT AND PLAN:
1. Shortness of breath.
2. Hyperinflation of the chest with chest 

               X-ray showing possible interstitial lung
               disease or atelectasis.  With his smoking
               history most likely emphysematous changes
               And possible fibrosis.  Also not able to 
               rule out possible dust exposure causing 
               lung problems.  We will get PFTs and get
               a lung CT scan of the chest with and with-

     out contrast plus high resolution CT to 
               look at the lungs.  Further recommendations 
               will follow.  Thank you for asking us to 
               see this patient.”

The claimant was discharged from St. Edward Mercy Medical

Center on June 26, 2008. The following are excerpts from the

discharge summary report authored by Dr. R. B. Winters:

“HOSPITAL COURSE: The patient is a 56-year-old
white male who is seen in the emergency room.
He had some slight little infiltrates in the
bases that they thought might be an early
pneumonia.  The patient had a normal white
count and apparently did not have any fever
either.

The patient was started on IV antibiotics,
updrafts, but showed slow progression in
improvement.  Dr. Tjandra was consulted.
Repeat chest x-ray suggested some degree of
interstitial lung disease and there was
concern that with his job as a welder he may
even have like a little Byreliosis...”

The patient has been urged to stay off tobacco
products, which have mainly been cigars...

He will be off work until he follows up with
Carmen at the Twin Cities Clinic in Mansfield.

LONG-TERM PROGNOSIS: Guarded given his
underlying lung disease and dependence on
compliance.”
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On July 10, 2008, the claimant was seen at Twin Cities Medical

Clinic.  The claimant reported that he was back to work; however,

he is still having problems with shortness of breath.

On July 18, 208, the claimant was seen at Twin Cities Medical

Clinic by Carmen Oxford, APN.  The report from that visit states,

in part:

“HISTORY OF PRESENT ILLNESS: He was in the
clinic in the last week or so because of
continued problems with COPD.  He recently had
a stay in the hospital because of a pneumonia.
He has gone back to work.  He is managing
fairly okay, but he is till having a lot of
complications with dyspnea, especially when he
is around the fine powdery materials that his
work will often produce.  He has been using
the oxygen at night.  He does feel that it is
helping him some.  He is still having trouble
with waking in the middle of the night with
severe headache.  He has been using his
inhaler.  He states that he just does not feel
that he is getting any better.”

On August 5, 2008, the claimant was seen at Twin Cities

Medical Clinic by Carmen Oxford, APN.  The report from that visit

states, in part:

“CHIEF COMPLAINT: This is a gentleman seen on
8/5/08 for continued shortness of breath.

HISTORY OF PRESENT ILLNESS: He has come in
today for reevaluation of his COPD.  He has
been to Dr. Tjandra.  He essentially kept him
on the same medication and did recommend a job
change.”

On December 9, 2008, the claimant was seen at Twin Cities

Medical Clinic by Carmen Oxford, APN.  The report from that visit

states, in part:

“HISTORY OF PRESENT ILLNESS: He just really
has not felt well here lately.  He has been to
the ER a couple of times because of this
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shortness of breath.  He this (sic) history
now and has been dealing with this now for the
past few months.  He does see Dr. Tjandra and
he has been hospitalized because of this.  He
continues to work in an environment that is
most likely the main contributor to this
shortness of breath and he has not changed his
working environment at all.  His ENT
appointment he was unable to make.  Therefore,
he is rescheduling that.  He was supposed to
have had a sleep study.  He is wanting us to
reschedule that for him to see if his problems
could be related to his insomnia or sleep
apnea.

Assessment:
1. Severe COPD with exacerbation.”

On December 17, 2008, the claimant was seen at Twin Cities

Medical Clinic by Carmen Oxford, APN.  The report from that visit

states, in part:

HISTORY OF PRESENT ILLNESS: He was in the
clinic earlier with shortness of breath and
exacerbation of COPD.  He has continued to
work as a machinist employment.  He is having
a difficult time working with this.  He was
placed on antibiotic and steroids the other
day.  He has come in today for review.  He has
seen a minimal improvement, but he is still
having quite a bit of discomfort.  He is still
hesitant to go to an ER setting.

ASSESSMENT:
1. COPD.”

On June 3, 2009, the claimant was seen at Twin Cities

Medical Clinic by Carmen Oxford, APN.  The report from that visit

states, in part:

“HISTORY OF PRESENT ILLNESS: He has developed
a history of chronic obstructive pulmonary
disease that has become extremely prominent
with him continuing to work in his current
employment.  He continues to have problems
with insomnia.  He has also had some issues
with a possible spider bite and has come in
today for an evaluation.
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ASSESSMENT: Chronic obstructive pulmonary
disease.  Bronchitis.”

From diagnostic testing performed on the claimant, it is clear

that he has Chronic obstructive pulmonary disease (COPD).  This is

an objective medical finding that satisfies the requirements of

Ark. Code Ann. §11-9-102(4)(D).  However, the claimant must also

prove a causal connection between his COPD and his employment or

that his employment with the respondent aggravated his existing

COPD.  The respondents contend that the claimant’s many years of

smoking are the cause of the claimant’s current breathing

difficulties.  The claimant contends smoking has nothing to do with

is current problems.  That his employment with the respondent has

caused all of his current difficulties.  The following is an

excerpt from the cross examination of the claimant in this matter:

“Q. You’ve had a long history of smoking
haven’t you?

A. Well, no.  You guys are bringing that up
all the time.  I have smoked for about 20
years.  But I smoked the little filter tipped
cigars and if I went through five cigars a day
I was lucky.

Q. Let me ask you this record, it’s your
medical records from October 31st of 2006 you
told the doctor then that you smoke for 30
years up to four packs a day, isn’t that
right?

A. No, I never told anybody I smoked four
packs a day.  I ain’t never smoked that much.

Q. So do you have any explanation why that
shows up in the record?

A. I have no idea why.  I have no idea why...
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Q...And at least as of June of 2008 you were
still smoking four or five of these cigars a
day?

A. Yes.

Q. The first thing they told you at the
hospital was to quit smoking.

A. Well, I quit smoking.  I’d already planned
of giving those up any how, so you know, the
deal in the hospital had nothing to do with me
quitting smoking.

Q. And smoking had nothing to do with your
lung disease, is that your belief?

A. Absolutely nothing to do with my lung
disease.”

I disagree with the claimant.  His medical records indicate

that he has smoked for many years.  A medical record from October

31, 2006, from the Arkansas Surgical Group and singed by Dr. Soren

R. Kraemer states:

“SOCIAL HISTORY: He has smoked for 30 years,
but has cut down to approximately five
cigarettes a day.  He used to smoke as much as
four packs a day.  He is a machinist. He says
he can get light duty for six weeks after
surgery.  He has two children.”

The claimant’s medical records during his stay at the hospital

also indicate a long history of tobacco use.  The claimant’s

testimony is not credible regarding his history of smoking tobacco

products.

I do not believe that the claimant’s COPD was caused by cobalt

dust he inhaled through his employment with the respondent.

Instead, it was most likely caused by his many years of heavy

tobacco use.  However, the claimant’s exposure to cobalt dust did

aggravate his COPD which I believe was the cause of his current
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breathing problems.  The claimant had some minor breathing and lung

problems prior to his employment with the respondent; however,

those problems were very slight in comparison to his current

difficulties.  The claimant had only been employed with the

respondent for about six months when he developed his current

breathing problems.  The exposure to the cobalt dust caused his

COPD to become symptomatic or aggravated, which lead to his current

problems.

It is clear from the US Department of Labor’s letter and

reports found at Claimant’s Exhibit 1, Pages 1-12, that cobalt dust

was present at levels that exceeded the permissible levels during

the claimant’s employment with the respondent.  This inhalation of

cobalt caused the aggravation to the claimant’s COPD which has

caused his current difficulties.

The respondents have also argued that the claimant has failed

to give the proper notice as required under Ark. Code Ann. §11-9-

603 which states:

“(2)(A) Written notice shall be given to the
employer of an occupational disease by the
employee, or someone in his or her behalf,
within ninety (90) days after the first
distinct manifestation thereof.”

I agree that no written notice was given by the claimant until

the claimant filed an AR-C form in March 2009.  However, Ark. Code

Ann. §11-9-701(b)(1)(A) allows the Commission to excuse this notice

“if the employer had knowledge of the injury or death.”  At the

hearing in this matter, Linda Smith, the respondent’s human



10

resource manager, gave the following testimony on direct

examination:

“Q. And do you recall when he went to the
hospital back in 2008?

A. Yes, I he’d been there about six months.

Q. Been working for you about six months?

A. Huh uh, yes.

Q. Before that pint had you gotten any
complaints from his mor about breathing
problems?

A. No, none at all.

Q. When did you learn that he believed that
his breathing problems had been aggravated by
working there?

A. the first time that he told me that was the
Fall of ‘08.

Q. When you got that complaint what’d you do?

A. I got with the Operations Manager and
Maintenance Supervisor and I actually even
went back to the work area and Cliff showed me
and described what was going on.  He shows me
the suction.  It as (sic) working, but he said
it wasn’t working strong enough or hard
enough.  But I did go ahead and get with the
maintenance people and they went back and made
some type of adjustment, maintenance on it or
whatever.  And they followed up that they had
done that.”

Here, the respondent was aware of the claimant’s difficulties

and even took remedial measure to correct the problem.  The

respondents’ notice argument fails due to their knowledge of the

claimant’s problems in the Fall of 2008.  The claimant has failed

to prove that his COPD was caused by his employment with the
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respondent, but he did prove that his current difficulties were

caused by an employment related aggravation to his underlying COPD.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 16, 2009, and contained in

a pre-hearing order filed December 17, 2009, are hereby accepted as

fact.

2. The respondents have failed to prove their lack of notice

defense.

3. The claimant’s employment environment with the respondent

temporarily aggravated his pre-existing COPD resulting in his

current episode of breathing difficulties beginning with his

hospitalization on June 16, 2008.

ORDER

The respondents shall bear the burden of the costs associated

with the reasonable and necessary medical treatment related to the

claimant’s compensable aggravation of his COPD.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


