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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G004567

WALTER REEVES   CLAIMANT

WEST MEMPHIS FENCE & CONSTRUCTION 
COMPANY               RESPONDENT EMPLOYER

NETHERLANDS INSURANCE COMPANY            RESPONDENT CARRIER

ORDER AND OPINION FILED NOVEMBER 8, 2010 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE THOMAS MICKEL, Attorney at Law, Conway,
Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN , Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on October 21, 2010 in Forrest City,

Arkansas.  A prehearing conference was held on August 10, 2010 and a Prehearing Order

was filed the same date.  A copy of the Prehearing Order was introduced as Commission

Exhibit #l without objection.

At the Prehearing Conference, the parties agreed to the following stipulations:

1.  There was a December 12, 2009 employer/employee relationship.

2.  The compensation rates are $333/249.

The claimant contends that he injured his foot in a specific incident on December

12, 2009 and is entitled to medical benefits, total temporary disability benefits from March

16, 2010 until to a date to be determined and to attorneys’ fees.  
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Respondents contend the claimant did not sustain a compensable injury arising out

of his employment and further contend the claimant’s condition is not causally related to

his employment.  The claim has been controverted in its entirety.  Respondents contend

notice of an injury was not provided until May 17, 2010.

Issues to be litigated are:

1.  Compensability

2.  Medical benefits.

3.  Total Temporary Disability Benefits

4.  Notice Defense

5.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a December 12, 2009 employer/employee relationship.

2.  The compensation rates are $333/249.

3.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury arising out of and in the course of his

employment.  

DISCUSSION
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The claimant, 53 years old, worked for the respondent employer that makes gates

for fences and installs fences.  The claimant worked mostly in the fitting room and on

December 12, 2009 he had an incident and he described his injury:

I was cutting some pipes. We needed about 12 or so big pipes
cut, and I went out to cut them on a forklift. As I was cutting
them and rolling them off the forklift, one decided to come back
down on me. I saw it coming, but couldn’t move but one of my
feet out of the way because I was holding the saw that I was
cutting with. So it landed on my foot. T. p. 8, lines 20-25.

The claimant testified that he immediately felt pain in his left foot and he told his

supervisor, James McElroy but nicknamed Chuck, about the incident.  His supervisor

asked if he needed medical attention and the claimant denied the need at that time.  The

claimant took a pain pill and continued working.  The claimant described his pain as an

aching pain with throbbing.  The claimant worked the next day but had some pain and

continued working until March, 2010. 

The claimant first sought medical treatment in March, 2010 at Coast to Coast and

was prescribed pills and then later went to Mid-State Orthopedics.  On March 16, 2010 the

claimant went to Mid-State Orthopedic and got a shot in his foot.  The claimant attempted

working the next day but the pain prevented him from being on his feet.  The claimant

testified that he received an off-work slip from the doctor and he cannot remember if he

gave that slip to his supervisor.  The claimant then began having problems with his right

foot and he was told he had arthritis in both feet.  

The claimant had left foot surgery in April, 2010 and this improved his symptoms.

The claimant was put in a brace in May, 2010 and he continued to have problems walking
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and standing.  The claimant has not worked since March, 2010.  The claimant last went

to the doctor at UAMS on October 15, 2010 and was given a treadmill test for heart

problems.  

Under cross examination the claimant confirmed that he knew  the surgery for his

left foot was for plantar fasciitis and that plantar fasciitis is a condition that affects the

bottom of the foot and he has plantar fasciitis in both the left and right foot.  The claimant

also confirmed that a pipe rolled over the top of his left foot in December, 2009 and  that

his left ankle now hurts when he tries to walk.  The claimant confirmed that his employer

offered him medical treatment in December, 2009 but he declined treatment.  The claimant

began treating in March, 2010 and he confirmed that he did not initially tell the doctor

about the pipe rolling on his left foot.  The claimant confirmed that he spoke with Jerry

Moore sometime in March, 2010 and advised Mr. Moore that his foot problem was from

arthritis.  The claimant confirmed that he put his medical treatment on his group health

insurance, but later filed a workers’ compensation claim after the doctor asked if he had

any kind of injury that might be causing the foot pain.  

Jerry Moore, salesman for the respondent employer, testified that he has been so

employed for 14 years.  Mr. Moore testified that he noticed the claimant had missed some

work and he asked him about the absence.  The claimant told him he had arthritis in his

feet and had to have some tests.  Mr. Moore asked if it was work related and the claimant

said it was not.  T. p. 29.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is
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identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury caused internal or external

harm to the body that required medical services; (3) medical evidence supported by

objective findings establishing the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and identifiable by time and place of

occurrence.  Ark. Code Ann. §11-9-102(4) (Repl. 2007).  If the claimant fails to establish

by a preponderance of the evidence any of the requirements for establishing the

compensability of the claim, compensation must be denied.  Mikel v. Engineering Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable specific incident injury arising out of his employment.  The

claimant described an incident where a pipe fell on the top of his left foot causing his

injury.  The medical evidence that has been offered diagnoses the claimant with bilateral

plantar fasciitis and degenerative joint arthritis.  The claimant even underwent plantar

fasciotomy surgery of his left foot on 

April 13, 2010 at Midtown Surgery Center.  The claimant testified to some pain relief

following that surgery although he has been unable to continue working because of his

feet pain.    

Claimant has the burden of proving by a preponderance of the evidence that his

condition is causally related to his employment. Estridge v. Waste Management, 343 Ark.

276, 33 S.W.3d 167 (2000).  In the instant case, there is simply nothing to connect the
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claimant’s bilateral foot condition to a pipe falling on his left foot in December, 2009.

There is no mention in any of the medical reports anything about a work injury or a specific

injury being either the cause or a contributing factor in the claimant’s condition. The

medical evidence does not provide any objective findings to support a work injury.   The

March 15, 2010 Tri-State Orthopedic progress note indicates “X-ray evaluation is

significant for some degenerative joint arthritis of the talonavicular joint and ankle joint, as

well as a small calcaneal spur in the inferior aspect of both heels.”  This diagnosis does

not suggest a trauma injury but more of a chronic ongoing condition developing over time.

The claimant has failed to satisfy the requirements for a compensable injury both by

supporting objective findings and proving a causal connection to his employment.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury arising out of and in the course of his employment.  The

claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED. 

________________________________
LINDA K. MARSHALL
Administrative Law Judge


