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STATEMENT OF THE CASE

A hearing was held on November 2, 2009, in Springdale,

Arkansas.

 A pre-hearing order was entered in this case on September 29,

2009. This pre-hearing order purported to set forth the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time. Immediately prior to

the hearing, a clerical error was corrected. National Union Fire

Insurance Company of Pittsburg was added to the style of the case

to reflect the appropriate carrier, and AIG Claim Services was

noted as third party administrator.  At the claimant’s request, the

central issue in this case was amended to reflect that the claimant

was seeking temporary total disability benefits for the period of

July 1, 2009 through October 14, 2009.  A copy of the pre-hearing
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order, with these amendments noted thereon, was made Commission’s

Exhibit No. 1 to the hearing.

The following stipulation was offered by the parties and is

hereby accepted:

1. The prior Opinions of March 23, 2007 and March 18, 2009

have become final and are res judicata of all issues

raised and finally resolved therein.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to temporary total disability

from July 1, 2009 through October 14, 2009.

2. Attorney’s fees.

In regard to these issues, the claimant contends that he is

entitled to additional temporary total disability benefits for the

period of July 1, 2009 through October 14, 2009.

In regard to this issue, the respondents contend that the

claimant’s healing period had been previously determined to have

ended by May 11, 2006, that the claimant has not re-entered his

healing period from the effects of his compensable injury, and that

for these reasons he would be precluded from receiving temporary

total disability benefits during the period in question.

  DISCUSSION

The sole issue in this case is the claimant’s entitlement to

benefits for a subsequent period of temporary total disability from

July 1, 2009 through October 14, 2009.  The burden rests upon the

claimant to prove his entitlement to the additional temporary total
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disability benefits he now seeks. In order to meet this burden, the

claimant must prove, by the greater weight of the credible evidence

that he continued within a healing period from the effects of his

compensable knee injury and had not “returned to work”.  

In an Opinion, dated March 23, 2007, the Full Commission held

that the claimant failed to prove that he continued within his

healing period from the effects of his compensable injury, after

May 11, 2006.  As a result, the claimant’s request for continuing

temporary total disability benefits after May 11, 2006, was at that

time denied.  This Opinion subsequently become final.  

In an Opinion, dated March 18, 2009, the Full Commission

awarded the claimant additional reasonably necessary medical

services by Dr. Michael Hartsfield, an orthopaedic surgeon and the

claimant’s primary treating physician for the compensable injury.

These medical services were noted to be in the form of periodic

monitoring of the claimant’s condition and management of his

chronic symptoms.  This Opinion has also become final.

Ark. Code Ann. §11-9-102(12) defines the “healing period” as

that period for healing of a compensable injury.  The Appellate

Courts have held that an injured worker continues within the

healing period until they have received the maximum benefit of time

and medical treatment and have returned to as near the preinjury

state as the permanent character of the injury will allow.  Once

the compensable injury has resolved or at least stabilized at a

level where nothing further in the way of time or medical treatment
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offers a reasonable expectation of improvement, then the healing

period has ended.    

Certain misconceptions persist concerning the “healing period”

and its relationship to “reasonably necessary medical services”.

One misconception, commonly held by respondents, is that once the

healing period has ended, no further medical services would be

reasonably necessary.  The other misconception, which is often held

by claimants, is that if any medical services are reasonably

necessary, then the healing period must continue during the time

period such services are required.

The Appellate Courts have repeatedly held that various types

of medical services may be “reasonably necessary”, even though the

actual “healing period” from this compensable injury has ended.  In

these decisions, the Courts have held that continuing medical

services may be “reasonably necessary”, if they are necessary

maintaining the level of healing achieved by routine medical

monitoring of the injury or to treat chronic or even permanent

symptoms that result from the compensable injury.  However, the

fact that this type of medical services are reasonably necessary is

not sufficient, in and of itself, to extend the healing period. 

In the present case, there is a final Order of this Commission

finding that the claimant’s healing period from the compensable

injury had ended by May 11, 2006.  However, this finding does not

act to forever bar the claimant from again becoming entitled to

temporary total disability benefits.  This decision does require

the claimant to prove by the greater weight of the credible
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evidence that, subsequent to the entry of this Opinion, he

experienced a change in the nature of the compensable injury, so

that active medical treatment is once again reasonably necessary to

improve or restabilize his compensable injury.  

The claimant testified that since his visit with Dr.

Hartsfield, on July 31, 2006, his difficulties with his compensable

right knee injury had worsened.  He stated that he had attempted to

return to Dr. Hartsfield, but had been unable to do so, as the

respondents had refused to authorize any further visits. He

testified that during this interval he had seen other physicians

for his knee difficulties and had paid for these visits out of his

own pocket.  

The claimant stated that, after he had been awarded additional

medical services by Dr. Hartsfield (in the Opinion of March 18,

2009), he returned to Dr. Hartsfield on July 1, 2009.  At that

time, Dr. Hartsfield gave him an injection into the right knee and

scheduled an MRI of the knee. He indicated that another visit with

Dr. Hartsfield had been scheduled for December of 2009.

    The claimant testified that his knee will give out on him and

is painful.  He stated that he was physically unable of crawling,

getting on his knees, or standing for long periods of time.  He

further testified that he had not worked, in any capacity, since

2007, and had never been released by the doctor to return to work.

Ultimately, it was his testimony that his problems with his right

knee had “for the most part” remained the same since 2007.  
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At the hearing, the claimant was wearing a brace on his right

knee, which apparently had been recommended by Dr. Joseph Sewell

back on April 4, 2008. Dr. Sewell is a general practitioner, who

the claimant consulted on his own.  It further appears that Dr.

Sewell would be considered the claimant’s family doctor.

Curiously, the claimant was wearing this brace on the outside of

his pants and testified that this is the way Dr. Sewell instructed

him to wear the brace. 

The medical evidence presented shows that the claimant was

seen by Dr. Hartsfield, on July 31, 2006.  At that time, the

claimant expressed complaints of increased pain and swelling

following an incident at a Walmart store. The claimant described

this incident as a fall that occurred when his knee had simply

buckled. However, on his physical examination, Dr. Hartsfield

observed no indication of any limp or pain in the knee, no effusion

of the knee, no instability of the knee, no crepitus of the knee,

and full range of motion of the knee in extension and flexion. The

only abnormal finding recorded during this examination was a mild

atrophy of the claimant’s right thigh. A minor change was made in

the claimant’s medication and he was directed to return in one

month “if necessary”. 

The medical evidence indicates that the claimant was next seen

by Dr. Sewell at the Prime Care Clinic in Dothan, Alabama.  At that

time, the claimant was complaining of pain in his right knee. On

physical examination, the claimant was noted to be in no acute

distress and exhibited a normal range of motion of the knee, normal
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gait and weight bearing, and normal color and temperature of the

knee. There is no indication of the observation of any swelling or

effusion of the knee.  There is also no indication in the reports

of Dr. Sewell of any recent injury or even any incident or recent

change or increase in the claimant’s symptomology.  The claimant

was given medications and a knee brace. He was directed to return

for follow up in one month. There is no evidence in the medical

record that the claimant ever returned for this follow up.

The claimant returned to Dr. Hartsfield on July 1, 2009.  At

that time, Dr. Hartsfield noted that the claimant had been

previously found to be at maximum medical improvement, had been

rated, and had been returned to work.  Dr. Hartsfield related that

the claimant advised that he had not returned to Dr. Hartsfield

because workmen’s compensation would not let him be seen anymore.

Dr. Hartsfield stated that the claimant also advised him of a fall

in September or October of 2008 and a resulting evaluation at the

emergency room in the “Dothan area”.  Dr. Hartsfield further

recorded that the claimant advised that he had experienced a neck

injury, at that time. Dr. Hartsfield noted that the claimant

reported continuing difficulties with stooping and squatting and

going up and down stairs.  He claimant described his symptoms as

medial joint line pain, swelling of the knee, and a limp with

associated popping and snapping.  However, on physical examination,

Dr. Hartsfield observed that the claimant ambulated without any

gait aids or apparent limp, that he had no obvious deformity to the

knee, that he had no effusion of the knee, that he had excellent
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strength and tone in the knee area, that his Q angle of the knee

was normal, that he had no crepitus on movement of the knee, and

that he had no popliteal facet swelling or pain.  Dr. Hartsfield

indicated that x-rays, which were taken at the time of this visit,

showed only some narrowing of the joint space in the medial aspect

of his right knee, where the claimant was symptomatic.  However,

Dr. Hartsfield also noted that these x-rays showed no osteophytes

other than mild early ones, which would be expected for someone of

the claimant’s age, and that the claimant’s patellofemoral joint

tracked normally. Dr. Hartsfield refilled the claimant’s anti-

inflammatory medications and recommended that the claimant undergo

an MRI to rule out the possibility of a degenerative internal

derangement of the right knee.  As a precautionary measure, Dr.

Hartsfield opined that the claimant should be considered

temporarily totally disabled until this additional investigation

had been completed.

The right knee MRI, which had been recommended by Dr.

Hartsfield was conducted on September 22, 2009.  This study was

interpreted as showing changes consistent with the previous partial

meniscectomy, Grade II chondromalacia in the medial compartment,

and a small amount of effusion in the proximal tibia/fibula joint.

The claimant returned to Dr. Hartsfield on October 14, 2009.

At that time, Dr. Hartsfield noted that the MRI study had ruled out

a possible degenerative internal derangement of the right knee and

showed only minimal degenerative changes of the medial area of the

knee, which were compatible with his medial joint line pain.
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Although Dr. Hartsfield observed that the claimant appeared to be

limping at this appointment, on physical examination, he noted that

the claimant showed full extension with only a slight limitation in

flexion of the knee, due to complaints of pain. He noted that the

claimant exhibited no deformity or effusion of the knee and no

instability of the joint.  He also stated that the claimant showed

normal patellar tracking the knee. The only objective abnormality

recorded was some atrophy of the thigh. Dr. Hartsfield’s diagnosis

was mild medial compartment arthritis with weak quadriceps of the

right knee. He recommended an injection of the claimant’s right

knee with steroids and pain killers and exercises for the

quadriceps atrophy.  Dr. Hartsfield also refilled the claimant’s

anti-inflammatory and pain medications.  The claimant was

instructed to return in two months or as necessary.  

Although the claimant testified that his difficulties with his

right knee had worsened over the previous three years, he also

indicated that “for the most part” his problems had remained the

same. A review of the medical evidence shows that the claimant’s

symptoms with his right knee have remained essentially unchanged,

since his evaluation by Dr. Hartsfield on July 31, 2006. The

medical evidence also shows that the claimant’s clinical findings

on physical examination of his right knee have also remained

essentially the same.  Finally, the record shows that the type of

medical service being provided to the claimant, since his visit

with Dr. Hartsfield on July 31, 2006, have also remained the same.

These medical services have consisted of periodic evaluations of
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the status of the claimant’s knee and the providing of various

medications to slow the natural progression of post traumatic

arthritic changes, and to alleviate the claimant’s chronic pain

complaints. No active medical treatment has been provided or

recommended to the claimant to improve or reduce the actual

physical damage caused by his compensable injury.

I recognize that, in his report of July 1, 2009, Dr.

Hartsfield stated that the claimant should be considered

“temporarily totally disabled” until the possibility of a

degenerative internal derangement had been ruled out by an MRI

study. However, it is clear that this was simply an action taken by

Dr. Hartsfield out of an abundance of precaution, in the event that

the claimant actually had a degenerative internal derangement of

his knee. The possible existence of such a derangement appears to

be based solely upon the claimant’s subjective history that he had

been experiencing medial joint line pain, swelling, and a limp with

associated popping and snapping of the knee, as all of these

complaints are contrary to the findings observed by Dr. Hartsfield

during his physical examination of the claimant, on that date. When

the MRI study was performed, it clearly ruled out the possible

existence of any degenerative internal derangement of the knee

joint.  

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence that he had re-entered his healing period,

on or before July 1, 2009, and remained within this healing period
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through at least October 14, 2009.  Clearly, the claimant has

sustained a permanent injury to his right knee in the employment-

related accident of July 20, 2003.  As a result, his right knee

will never again be totally normal. The claimant will experience

permanent limitations and restrictions on its use and will likely

experience permanent chronic complaints, particularly pain. For

these reasons, he has been assessed a permanent physical impairment

to his knee. It is also likely that the claimant’s limitations and

discomfort may gradually worsen with the development of post

traumatic arthritic changes.  However, the claimant has achieved

the maximum benefit of time and medical treatment in the actual

healing of his compensable injury and this injury has remained

essentially stable. All of the medical services provided and

recommended to the claimant, since July 31, 2006, have been

directed toward monitoring of the level of healing achieved,

maintaining the level of healing achieved, and reducing the

claimant’s chronic complaints, particularly pain. No medical

services have been provided or even recommended to the claimant,

which were in any way intended to reduce or stabilize any of the

remaining physical damage caused by his compensable injury or to

return him any nearer to his preinjury state.

As the claimant has failed to prove that he has re-entered his

healing period from the effects of his compensable injury, he would

not be entitled to the additional temporary total disability

benefits that he now seeks.  His request for such benefits must

denied.
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 FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On July 20, 2003, the relationship of employee-employer-

carrier-third party administrator existed between the parties.

3. On July 20, 2003, the claimant earned wages sufficient to

entitle him to weekly compensation benefits of $408.00 for total

disability and $306.00 for permanent partial disability.

4. On July 20, 2003, sustained a compensable injury to his

right knee.

5. There is no dispute, at the present time, over the

claimant’s entitlement to reasonably necessary medical services for

the claimant’s compensable injury.

6. There is no dispute, at the present time, over the

claimant’s entitlement to temporary total disability benefits

accruing prior to July 1, 2009.

7. The claimant has failed to prove that he is entitled to

additional temporary total disability benefits for the period of

July 1, 2009 through October 14, 2009.  Specifically, he has failed

to prove that during this time he continued within his healing

period from the effects of his compensable injury. 

8. The respondents have controverted the claimant’s

entitlement to any additional temporary total disability benefits.

9.  As no controverted temporary total disability benefits

have herein been awarded to the claimant, no attorney’s fee can be

awarded to his attorney.
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ORDER

The respondents remain liable for all reasonably necessary

medical services, which the claimant may require for his

compensable right knee injury.

For the reasons heretofore stated in this Opinion, the

claimant’s request for additional temporary total disability

benefits, during the period of July 1, 2009 through October 14,

2009, must be and hereby is denied and dismissed.

IT IS SO ORDERED.   

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE   
                                    


