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STATEMENT OF THE CASE

On March 4, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on November 24, 2009, and a pre-hearing order was filed

on November 24, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s elbow, head, face, and

left shoulder injuries.
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2. Related medical.

3. Temporary total disability.

4. Attorney’s fees.

Claimant’s contentions are:

“Claimant contends that he sustained an elbow,
head, face, and left shoulder injury on May
20, 2009, and is entitled to benefits as
stated above.”

Respondents’ contentions are:

“The Claimant was hired as a roofing sub-
contractor for $13.00 per square foot on May
19, 2009.  On May 20, 2009, he placed a ladder
close the edge of the roof and in debris on
the ground.  When the Claimant was going up
the ladder, it fell and he suffered a
comminuted fracture of the radial head.  The
Respondents took the Claimant to see Dr. Heim,
an orthopedist.  Dr. Heim performed surgery to
replace the radial head.  The Respondents
directed this medical attention and paid Dr.
Heim for his services.  It is the Respondents’
contention that the Claimant was not an
employee and is not entitled to workers’ comp
benefits.”

The claimant in this matter is a forty-two-year-old male who

was injured when he fell from a ladder on May 20, 2009.  He alleges

that he suffered compensable injuries to multiple body parts as a

result of this accident.  The respondent is a construction

contracting firm that deals with both residential and commercial

construction.  The central issue is whether the claimant was an

employee of respondent or an independent contractor.

In Cloverleaf Express and AIG Claims Service v. Fouts, 91 Ark.

App. 4, 207 S.W.3d 576 (2005), the Court of Appeals considered this

issue.

The Court of Appeals stated:
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“The issue of whether one is an employee or an
independent contractor is analyzed under two
separate tests: (1) the control test; and (2)
the relative nature of the work test.
(Emphasis added.)  On the issue of control,
this court has stated:

‘The governing distinction is that
if control of the work reserved by
the employer is control not only of
the result, but also of the means
and manner of the performance, then
the relation of master and servant
necessarily follows. But if control
of the means be lacking, and the
employer does not undertake to
direct the manner in which the
employee shall work in the discharge
of his duties, then the relation of
independent contractor exists.’”

The following factors found in Cloverleaf are to be considered

in determining whether one is an employee or independent

contractor:

“(a) the extent of control which, by the
agreement, the master may exercise over the
details of the work;

(b) whether or not the one employed is engaged
in a distinct occupation or business;

(c) the kind of occupation, with reference to
whether in the locality, the work is usually
done under the direction of the employer or by
a specialist without supervision;

(d) the skill required in the particular
occupation;

(e) whether the employer or the workman
supplies the instrumentalities, tools, and the
place of work for the person doing the work;

(f) the length of time for which the person is
employed;

(g) the method of payment, whether by the time
or by the job;
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(h) whether or not the work is a part of the
regular business of the employer;

(I) whether or not the parties believe they
are creating the relation of master and
servant; and

(j) whether the principal is or is not in
business.”

In the present case, the respondent was working on a complete

remodel of a residential home that was owned by the respondent.  On

May 18, 2009, Curtis Henderson, the owner of Henderson Home

Improvements, was working on the job site.  He was approached by

the claimant about roofing the house that was undergoing the

renovation.

The claimant and Mr. Henderson came to an agreement that the

claimant would roof the home for either $12 or $13 a square.  There

is a dispute between the parties as to whether the agreement was

for $12 or $13 per square; however, there is no dispute that the

roofing job was to be done based on an amount per square of

shingles.  Mr. Henderson informed the claimant that the roof would

not be ready for roofing for another day or so.  The claimant then

inquired about any other work that was available until the roof was

ready.  Mr. Henderson and the claimant then came to an agreement

that the claimant could help with work at the job site until the

roof was ready.  The pay for this was to be an hourly wage.

On May 19, 2009, the claimant arrived at the job site and did

demolition work including tearing out sheet rock from inside the

home.  From the testimony, it appears that this day, May 19, 2009,

was uneventful and the claimant was paid an hourly rate as agreed.
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On May 20, 2009, the roof was ready for roofing.  That morning

the claimant began working on roofing the home.  At some point the

claimant was using a ladder that belonged to the respondent and

fell.  It is this fall that he alleges to have caused his multiple

injuries.

Factor (a) The extent of control which, by the agreement,

the master may exercise over the details of the work.

As to the control that the respondent had over the details of

the work, the claimant gave the following testimony:

“Q. And I think you told me that Mr. Henderson
didn’t supervise you as far as your roofing
cause you knew what to do.

A. I might have, sir.

Q. Well, is that a yes or no?

A. Yes, sir.

Q. Okay, now you stopped and talked to Mr.
Henderson the day before.  Do you remember me
asking you what you said to Mr. Henderson?

A. About talking to him and going to work for
him.

Q. Do you remember telling me that you ask
him, did he need anybody to do any roofing
work?

A. Yes, sir, I sure did.

Q. Okay, so when you went up to him what you
were offering to do was to roof this house for
him?

A. Yes, sir.

Q. Alright, and you told him that you were an
experienced roofer.  You knew how to put the
roof on and put the shingles on, correct?

A. Yes, sir.
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Q. Alright, and you knew the length of that
job was going to be, I guess a couple of days
because that’s about how long it would take to
roof, correct?

A. Yeah, yes, sir.”

Here, the claimant had the skills necessary to do this work

without the supervision or control of the respondent.  It is also

clear that this job was limited in scope to performing the duties

of roofing and after those duties were completed the claimant would

be free to use his skill and abilities as a roofer for any other

contractor that was willing to hire the claimant.

Factor (b) whether or not the one employed is engaged in a

distinct occupation or business.

On cross examination, the following is testimony given by the

claimant:

“Q. In fact I think you told me that you would
go from place to place doing roofing jobs and
odd jobs for different people, is that
correct?

A. Yes.

Q. Some of those you might be an employee,
some of those you might be an independent
contractor or contractor, is that right?

A. Yes, sir.

Q. Alright, and on a lot of these contractor
labor jobs you would do roofing, trimming and
construction work, is that correct?

A. Yes, sir.

Q. Alright, and I think you also indicated to
me that with roofing you knew what all needed
to be done.

A. Yes, sir.”
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It is clear throughout the claimant’s testimony in this matter

that he had experience in roofing and he had done this as an

independent contractor on what appears to be multiple occasions.

Factor (d) the skill required in the particular occupation.

It is clear that it takes an amount of skill to be able to

roof a home.  It is the claimant’s testimony that he had the

capability and skill to roof a home.  Although a licence is not

required to do roofing as it is in plumbing or electrical work, it

is certain that knowledge of roofing would be required to complete

this type of project.  Unlike general or manual labor jobs such as

carrying heavy items from one location to another, tearing out

sheet rock, or digging a trench, a definite level of skill and

experience is required in roofing.

Factor (e) whether the employer or the workman supplies the

instrumentalities, tools, and the place of work for the person

doing the work.

The ladder that was used by the claimant did belong to the

respondent in this matter.  The claimant also used some other tools

and supplies that belonged to the respondent.  The respondent

purchased the shingles; however, I do not believe that this is

unusual for a contractor to purchase these materials as set forth

in Mr. Henderson’s testimony regarding having purchased certain

supplies or items to be used in this home during the remodel by

independent contractors such as electricians and plumbers.  The

claimant did have his own hatchet and tool belt which was to be

used in the roofing of this home.
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Factor (f) the length of time for which the person is

employed and factor (g) the method of payment.

The claimant was to be employed for the roofing job for

whatever period of time it took to complete the project.  The

claimant gave the following testimony on cross examination:

“Q. Alright, and you knew the length of that
job was going to be, I guess a couple of days
because that’s about how long it would take to
roof, correct?

A. Yeah, yes, sir.”

The period of time is directly related to the work performed

by the claimant, the faster he completes the roof the faster the

period of employment ends.  The form of payment for the roofing job

that the claimant began to perform on May 20, 2009, was that of a

rate per square of shingles.  A square of shingles is three bundles

of shingles which makes 100 square feet and the claimant was to

either be paid $12 or $13 per square.  The time it took the

claimant to complete the work had no effect on his amount of pay.

Factor (h) whether or not the work is a part of the regular

business of the employer.

The respondent in this matter is in the business of

contracting construction work.  This was a home that was owned by

the respondent and, according to the credible testimony of Mr.

Henderson, the plumbing, electrical and heating and air work was

done by independent contractors.  It is clear through Mr.

Henderson’s testimony that it is the respondent’s normal course of

business to hire independent contractors to do this type of work.

Mr. Henderson also testified that when he normally needed roofing
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work he would use Elite Roofing Company in Barling, Arkansas.  From

his testimony, it is clear that when renovating or remodeling a

home such as this it is their general practice to use many

independent contractors to perform different aspects of the

renovation.

Factor (I) whether or not the parties believe they are

creating the relation of master and servant.

From the whole of the testimony given both by the claimant and

the Mr. Henderson in this matter, I believe that the claimant knew

and understood that he was doing a certain type of contracting work

or independent contracting work for the respondent on May 20, 2009.

That work was roofing this particular home.  The claimant as well

as Mr. Henderson gave testimony that there might be some work in

the future of a different nature; however, I believe that all

parties were clear that the roofing was not a relationship of

master and servant but that of an independent contractor that was

being paid  a certain amount of dollars per square of shingles to

be placed on the house.  

As to factor (j) whether the principal is or is not in

business.

To be in business, the claimant must have the ability to

engage in activities resulting in income.  Here, he was able to

find work doing a roofing job which he, through his own testimony,

is skilled and capable of performing.  There are not many tools

necessarily required in the roofing of a home and the claimant

certainly has the skill and ability to perform these tasks.  It is
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his testimony that he has done so in the past on several different

occasions.  While the claimant may not have a store front and a

normal business operation, he certainly has over the course of his

work history, as set out in his testimony, the ability to engage as

an independent contractor and perform roofing work using his skills

and abilities.

The other test we must consider is the relative nature of work

test:

This test requires consideration of two
factors: (1) whether and how much the worker’s
occupation is a separate calling or
profession; and (2) what relationship it bears
to the regular business of the employer.  Id.
The more the worker’s occupation resembles the
business of the employer, the more likely the
worker is an employee.”  Cloverleaf, supra

In the present case, the claimant is engaged in the business

of roofing and some other types of construction work.  The

respondent is also in the construction business, that of the

contract construction business.  The respondent does not engage in

the business of using his employees to go out and roof homes or

businesses.  The respondent in this matter was engaged in the

business of contracting both residential and commercial

construction projects.  While this may require the use of roofers,

plumbers, and electricians, it is a wide spread or grouping of

varied tasks that must be contracted to complete different types of

projects.  It appears that the scope of the claimant’s work or

occupation is primarily that of roofing which I determined to be a

separate calling or profession than that of a construction

contractor.  While the aspect of roofing is certainly used
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throughout the respondent’s regular course of business, it is only

one small aspect in the overall course of the respondent’s

business.  Again, this business of construction contracting

requires multiple skill sets including electricians, roofers,

painters, and heating and air.

After considering the factors above, I find the claimant was

not an employee of the respondent.  That the relationship of an

independent contractor existed between the respondent and the

claimant in this matter on May 20, 2009.  However, on May 19, 2009,

when the respondent was hired at an hourly rate and doing general

demolition work inside the home, he was an employee.  The injury

that he alleges to have occurred on May 20, 2009, would have

happened during the period the claimant was performing the job of

an independent contracting roofer for the respondent.  Inasmuch, I

find that the claimant’s injuries that resulted from the fall are

not compensable injuries.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on November 24, 2009, and contained in
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a pre-hearing order filed November 24, 2009, are hereby accepted as

fact.

2. The claimant failed to prove by a preponderance of the

evidence that the employee-employer relationship existed between

the claimant and respondent on May 20, 2009.

3. The claimant has failed to prove by a preponderance of the

evidence that the injuries he alleges to have occurred on May 20,

2009, were compensable injuries.

4. The claimant has failed to prove by a preponderance of the

evidence that he is entitled to any benefits in this matter.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


