
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F905955

ROBIN RUNYAN CLAIMANT

NATIONAL PARK MEDICAL CENTER RESPONDENT EMPLOYER

TRAVELERS RESPONDENT CARRIER

ORDER AND OPINION FILED JUNE 16, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE SHANNON MUSE CARROLL, Attorney at
Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE PHILLIP CUFFMAN, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on May 7,

2010.  A prehearing conference was held on January 12, 2010, and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was on or about May 13, 2009, a
compensable shoulder injury.

The claimant contends that she sustained a compensable neck and shoulder

injury on or about May 13, 2009.  The claimant requests medical benefits and

temporary total disability benefits from July 16, 2009 through September 15, 2009 and

again from September 28, 2009 through October 21, 2009.  The claimant contends she

is entitled to attorney’s fees.  Claimant contends she is entitled to the maximum
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compensation rate.  All other issues are specifically reserved.  Claimant contends that

she was paid her extended health benefits while she was off work and no temporary

total disability benefits.  Claimant requests the EIB credited back to her.

Respondents contend the claimant’s shoulder injury was accepted as

compensable and some benefits have been paid, to include medical and temporary

total disability benefits.  Respondents are disputing the cervical injury.

ISSUES TO BE LITIGATED

1.  Compensability of the neck injury.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

5.  Temporary total disability rate.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was on or about May 13, 2009, a compensable shoulder injury.

2.  The claimant has proven by a preponderance of the evidence that she

sustained both a shoulder and neck injury arising out of her employment.
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3.  Respondents are responsible for all the reasonable and necessary medical

the claimant has pursued for these injuries.

4.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and totally unable to earn wages from July 16, 2009

through September 15, 2009 and again from September 28, 2009 through October 21,

2009.

5.  The compensation rates are $436/327 based on a $654 average weekly

wage.

6.  The claimant’s paid leave should be reinstated in the amount corresponding

to the temporary total disability benefits awarded the claimant.

7.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 49 years old, worked as a scrub tech for the respondent employer

for six years.  The claimant described her job, as follows:

A   [Claimant] I go to work at 6:30 in the morning.  I
walk in, look at the board, change into my uniform, and go to
my room.  You’re assigned a room with cases.

Q   [Ms. Carroll] Okay.

A   And you start out by opening your backfield,
talking to your circulator, getting everything you need,
opening it, scrubbing your 10-minute scrub, scrub in, and get
to work.   
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Q So you are in charge, actually, of getting the trays
of instruments, then?

A Oh, yes.  I bring everything to the room.

Q Roughly, do you have any idea what those trays
weigh?

A It depends on what kind of case you’re doing.  If it’s
a lap thing, it could be from 50 to 60 pounds.  It depends on
how many instruments are in that tray.  (T., p. 13, lines 7-
20.)

The claimant was working on or about May 13, 2009, when she sustained her injury. 

The claimant described how things unfolded.

A [Claimant] We were working.  It was a normal,
everyday thing.  We got called back to do a couple of cases. 
I was in a room, and we were moving a patient from one
table, like we do every day, to the other table.  Usually,
there’s four folks to move them always.  If someone has to
run out of the room, we just go with it.  We do what we do. 
And I had pulled the patient up and went around to the other
side and pulled him over, just compensating for who wasn’t
there.

And I just kind of felt something funny.  I didn’t think
nothing about it and kept going.  That’s what I do.

Q [Ms. Carroll] When you felt it, where did you feel it?

A In my arm.

Q Right arm?

A Yeah.  (T., p. 14, lines 7-20.)

The claimant explained that she was helping move a patient by pulling the draw sheet

under the patient.  The claimant testified that she did not think she was hurt badly.  She

went home and went to bed and later that evening got a call to come back in for a

surgery.  The claimant testified that when she went to get her pager, her right arm was
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just hanging there.  She went to work anyway and helped with the surgery.  She then

wrote down what had happened and turned this in to her nurse supervisor, Nancy

Meeker.  The claimant also sought emergency room treatment.

The employer sent the claimant to Dr. Robert Parrott who prescribed prednisone

and returned the claimant to work.  Dr. Parrott ultimately referred the claimant to Dr.

Troy Birk, who ordered an MRI.  The claimant worked in medical records while they

were waiting for the MRI.  Dr. Birk next referred the claimant to Dr. James Arthur;

however, respondents controverted Dr. Arthur’s care.  The claimant used her group

health insurance to pay for Dr. Arthur’s care.  Dr. Arthur performed cervical surgery

fusing two levels and using a plate, screws, rod and cage on August 4, 2009.  The

claimant was off work six weeks following the surgery.  The employer sent the claimant

home on July 16, 2009.  The claimant returned to work on September 15, 2009, but

had to be taken off work again on September 28, 2009, because of doing too much too

soon.  The claimant returned to work again on October 21, 2009 and continues to work

in her former capacity.

The claimant’s job requires her to lift trays of instruments for surgery.  The most

common tray used weighs from 45 to 50 pounds.  The claimant has continued to see

Dr. Arthur following her surgery and has gotten some steroid injections for her shoulder. 

She can get the injections every 90 days.  The claimant testified that she made $14.70

something cents per hour with time and a half after 3:00 p.m.  The claimant also gets

$2.00 per hour for being on call.  The claimant testified that you can accrue time each

pay period that goes into a bank and you can use it if you are sick or need time off. 

She used all her accrued time off and then went into the Emergency Bank while she
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was off work for her cervical surgery.

The claimant described her neck and shoulder pain as feeling heavy and numb,

but also she had a burning feeling, like a tingling, that feels like dead weight.

Under cross examination, the claimant confirmed that she reported the injury to

her supervisor the next day and she completed her shift.  The claimant went to the

emergency room on May 15, 2009.  The claimant confirmed that she was probably

having some chest pain, some anxiety.  The claimant testified that she previously took

hydrocodone for joint pain as needed and blood pressure medication.  The claimant

confirmed that she visited the emergency room on May 15, May 18 and again on May

25, 2009.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876
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(1997).

Respondents accepted a shoulder injury but controverted the neck injury, which

claimant contends was sustained at the same time as her shoulder injury.  The claimant

was a credible witness who discussed the lifting incident on or about May 13, 2009,

when she was helping move a patient up in bed.  She testified in her deposition that

she experienced pain but she disregarded it.  She later slept for a short time and could

not move her arm when she was awakened by the pager.  She went to work after being

paged but had trouble with her arm.  The claimant did seek emergency room medical

attention and did report the incident to her supervisor.  The emergency room reports

indicate the claimant was complaining of back and chest pain and arm pain; however,

the diagram of where the pain was located was the shoulder blade area.  The May 25,

2009, emergency room report indicates the claimant was complaining of right shoulder

pain radiating to the fingers and medication was prescribed.

The claimant was referred to the company doctor, Dr. Robert Parrott, who saw

her on May 27, 2009, and referred her to Dr. Gordon Birk, orthopedic specialist.  Dr.

Birk examined the claimant on June 4, 2009, and his report indicated the claimant was

complaining of pain in the right side of her neck and into her right shoulder and down

her right arm.  The claimant also reported numbness in the first, second and third digits. 

Dr. Birk’s report indicated that he wanted an MRI of the neck, since he thought this

could be a disk problem.  The June 24, 2009, MRI revealed:

IMPRESSION:

1.  Diffuse degenerative disc changes associated with
straightening of the Lordotic Curve.
2.  Small left foraminal disc herniation is identified at C5-6.
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3.  The C6-7 Disc is broad bulging with biforaminal
herniations identified, greater on the left.  There is cord
effacement on the left and narrowing in the neural foramina
bilaterally.  (Cl. Exh. No. 1, p. 60.)

On June 29, 2009, Dr. Birk’s report indicates that the MRI showed fairly significant disk

changes, especially at the C6-7 level with a large broad base bulge.  Dr. Birk referred

the claimant to a neurosurgeon; however, respondents denied this referral.

Dr. James Arthur, neurosurgeon, examined the claimant and acknowledged that

she had been undergoing conservative care with medication and steroids to no avail

and scheduled her for a cervical discectomy and decompression on August 4, 2009. 

Dr. Arthur performed the discectomy and decompression with fusion on August 4, 2006. 

The claimant was able to work full time at the time of the hearing, although she still had

some pain and was taking some steroid injections periodically.

I found the claimant to be a credible witness and the medical substantiated her

contention that she sustained both a compensable neck and shoulder injury on or about

May 13, 2009, while in the course and scope of her employment.  The claimant had

worked without neck and shoulder problems for six years for the respondent before her

May 13, 2009, incident at work and began having neck and shoulder pain following this

incident.  After conservative care and treatment, the claimant was referred to Dr. Arthur,

a neurosurgeon, who performed cervical surgery.  The MRI revealed disc herniation

and the surgical report confirmed such.  The claimant has improved such that she can

return to her regular job and is again gainfully employed.  I find that respondents are

responsible for the reasonable and necessary medical treatment the claimant has

pursued for both her neck and shoulder.
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The claimant next contends that she remained in her healing period and unable

to earn wages from July 16, 2009 through September 15, 2009 and again from

September 28, 2009 through October 21, 2009.  In order to be entitled to temporary

total disability benefits, the claimant must remain in her healing period and be totally

unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  

In the present case, the claimant has proven by a preponderance of the

evidence that she did remain in her healing period and unable to earn wages from July

16, 2009 through September 15, 2009 and again from September 28, 2009 through

October 21, 2009.  The claimant again was very credible in her testimony of the work

injury and her attempts to work.  She worked doing office work following the work injury

until she was not allowed to return by the respondent employer.  Dr. Arthur scheduled

the claimant’s surgery on July 15, 2009, after seeing her and noting she had herniated

discs at C5, C6 and C7.  The claimant had the surgery on August 4, 2009, and was

released to return to work on September 15, 2009.  The claimant did return to her scrub

nurse position and worked for a while and began experiencing some problems.  Dr.

Arthur took the claimant off work again and she returned on October 21, 2009.  The

claimant did draw some salary during her off work period by using her accumulated

paid time off leave and another form of EIB leave.  The claimant has requested her

accumulated leave to be reinstated.  I find the claimant should have her paid leave

reinstated corresponding to what she would have been paid in temporary total disability

benefits.

Respondents submitted payroll information that provided the claimant’s average



10

weekly wage was $653.81 with compensation rates of $436/327.

ORDER

The claimant has proven by a preponderance of the evidence that she sustained

both a shoulder and neck injury arising out of her employment.  Respondents are

responsible for all the reasonable and necessary medical the claimant has pursued for

these injuries.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and totally unable to earn wages from July 16, 2009

through September 15, 2009 and again from September 28, 2009 through October 21,

2009.  The compensation rates are $436/327 based on a $654 average weekly wage. 

The claimant’s paid leave should be reinstated in the amount corresponding to the

temporary total disability benefits owed claimant.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


