
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G001171

JALEA ROWE, EMPLOYEE CLAIMANT

CHICOT MEMORIAL HOSPITAL, EMPLOYER RESPONDENT 

BRIDGEFIELD CASUALTY INSURANCE COMPANY/
SUMMIT CONSULTING, INC. (TPA),
INSURANCE CARRIER RESPONDENT

OPINION FILED AUGUST 17, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on August 12, 2010,
in McGehee, Desha County, Arkansas.

Claimant appeared pro se.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses and temporary total disability benefits.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. § 11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

January 26, 2010, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $262.00/$197.00, in the event this claim is found

to be compensable.  Some expenses have been paid by the claimant’s group

insurance carrier, Core Source.  The claimant lost her insurance in March, 2010,

but was recently approved for Medicaid.
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The claimant contends she injured her back on January 26, 2010, when she

was pulling a patient up in bed.  She reported the injury to Keene Dixon and Eric

Selby.  She seeks payment of medical expenses and temporary total disability

benefits from January 27, 2010, to June 3, 2010, when she returned to work for the

respondent-employer at light duty.  She remains under the care of Dr. P.B.

Simpson.

The respondents contend the claimant’s present condition is the result of an

incident while driving her personal automobile and stopping suddenly.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant, Kim Wallace

and Ashley Anthony.

The claimant age 48 (D.O.B. April 14, 1962), has a high school education

with some college courses.  Her work history includes jobs as a teacher’s aide, child

care provider, housekeeper, factory worker and certified nurse’s assistant (CNA).

Her health history includes polymyositis, a progressive connective tissue disease

characterized by muscle inflamation and weakness.  Her general practitioner, Dr.

Simon, prescribed Flexeril to treat this condition.

The claimant worked for the respondent employer as a CNA, bathing and

feeding patients, taking blood pressure readings, stocking supplies and assisting

registered nurses (RNs).

On January 26, 2010, the claimant arrived at work feeling stiff.  The day

before she was forced to pull over to the side of the road when an oncoming car

passing traffic was still advancing in her lane.  She requested assistance with her

duties to no avail.  Before lunch, while pulling a patient up in bed, she felt a pop in
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her low back.  She could not find a supervisor to report the accident event though

the claimant testified she was aware of the employer’s reporting procedures.  The

pain increased during her shift (6:45 a.m. to 7:00 p.m.) And she sought treatment

in the emergency room (ER) before leaving work that day.

The ER physician, Dr. Russell, prescribed medication and excused her from

work.  The claimant’s workers’ compensation claim (an AR-C was filed February 11,

2010) was denied and the claimant sought treatment from her family physician who

referred her to surgeon, Dr. P. B. Simpson.

The claimant drew unemployment benefits ($187.00 weekly) from April 15

to June 3.  She stated she looked for work at schools and hospitals and work as a

home health aide but no jobs were available.

The claimant returned to work on June 3, 2010, on light duty (10 lb. weight

limitation) in the housekeeping department.  She finds it difficult to perform some

of her job duties (mopping, vacuuming, cleaning windows and dusting).  She still

experiences pain for which she takes medication.  The claimant would like to

pursue medical treatment with Dr. Simpson who has recommended surgery.

Co-workers, Kim Wallace and Ashley Anthony testified the claimant told

them she hurt her back in an incident where she swerved off the road to avoid an

oncoming car in her lane.  The claimant never mentioned any work-related injury.

Ms. Anthony testified the claimant asked her to feel a knot in her back.  However,

the claimant stated she did not have a muscle spasm on the day of the injury even

though the ER report indicates she complained of muscle spasm.

MEDICAL EVIDENCE

The Tuesday, January 26, 2010, ER report shows a history of injury

beginning the day before.
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c/o low back pain – stinging type pain.  Started yesterday but got
worse today p)  pulling a pt up in bed.  Sunday she was trying to avoid
a car accident & swerved in her car & pulled her back.

Pain worsening.  Pain is in lower lumbar area bilat, worse c)
movement.  Tender lumbar m c) spasm.

Dr. Russell prescribed medication and, “no work until better.”  The discharge

instructions are checked for a sprain or strain and she was advised to return to work

“when better.”  She was also advised to follow up with her family physician if her

condition did not improve.

The claimant saw her family physician, Dr. Simon, on January 28, 2010.  She

reported decreased back pain from a pulled muscle after pulling on a patient.  Dr.

Simon prescribed medication, x-rays, and physical therapy.  He excused the

claimant from work for two weeks.  X-rays taken January 28, 2010, showed “mild

degenerative changes with no acute findings involving lumbar spine.”

The claimant returned to Dr. Simon on March 12, 2010.  He recommended

an MRI of the lumbar spine.  The hand writing is difficult to read, but it appears he

diagnosed degenerative joint disease (DJD) with radiculitis, based on the claimant’s

right hip pain.  Dr. Simon also mentioned discussing a release date for her return

to work.  A February 24, 2010, x-ray of the hip was unremarkable.  The March 18,

2010, MRI of the spine showed spondylolysis at L5 with grade 1 spondylolisthesis

at L5-S1.  Disc desiccation and narrowing was noted at L3-4 and L5-S1 along with

degenerative changes at the L5-S1 facet joint.

A March 11, 2010, physical therapy report shows “patient states ready to

return to work her 8 hr. shift, but does have limitation for lifting heavy objects.  High

risk for re-injury.”  The diagnosis is shown as “LB pain 2° lifting – x-rays revealed

mild deg. disc changes no acute findings.”

Dr. P. B. Simpson prescribed a quick draw brace for severe low back pain

and decreased range of motion.  He authored a June 14, 2010, return to work slip
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with restrictions.  No reports were offered to show Dr. Simpson’s diagnosis or his

recommendations for treatment.  No physician has explained what effect, if any, the

claimant’s pre-existing polymyositis has on her symptoms.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. § 11-9-704, § 11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. § 11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The respondents have denied this claim contending the claimant injured

herself in a personal automobile incident on January 25, 2010.  Based on the x-rays

and MRI scan, there is no evidence of a recent acute injury.  Diagnostic testing

showed only chronic degenerative changes.  Although a co-worker testified the
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claimant complained of a “knot” in her back and the ER report indicates the claimant

complained of spasm, the doctor did not palpate a muscle spasm and the claimant

testified she did not have spasms while in the ER.  Because the medical records

show the claimant’s symptoms started before the date the claimant stated she was

hurt at work, I find the claimant did not sustain an injury arising out of and in the

course of her employment.

For the same reasons, the diagnostic tests do not support any traumatic

work-related injury.  Although not argued by the respondents, based on the medical

records, there is no objective medical evidence of any traumatic injury.

Although not argued by the respondents, a third problem is the claimant’s

request for temporary total disability benefits.  Medical records indicate the claimant

was ready to return to work in early March.  Even if the claim were found to be

compensable, the healing period and the amount of benefits would be affected

pursuant to Ark. Code Ann. § 11-9-506.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on January 26, 2010, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $262.00/$197.00, in the event this claim is found to be
compensable.  Some expenses have been paid by the
claimant’s group insurance carrier, Core Source.  The claimant
lost her insurance in March, 2010, but was recently approved
for Medicaid.

2. The claimant has failed to prove by a preponderance of the
credible evidence that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


