
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F707087

BARON L. ROSBY, EMPLOYEE
CLAIMANT

NATIONAL OILWELL VARCO, EMPLOYER
RESPONDENT

ACE AMERICAN INS. CO. C/O SRS, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 2, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was pro se.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 10, 2009, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on August 17, 2009.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The claimant was an employee of the respondent at
all relevant times.

 
3. The claimant was injured on March 27, 2007.

4. The claimant was assessed a permanent residual
impairment (whole body) of 3% on October 9, 2007.

5. Some benefits were paid and the employer stopped.
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6. The claimant’s compensation rate is $383.00 weekly
for temporary total disability and $287.00 weekly
for permanent partial disability.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Disability.

2. Medical benefits.

3. Seventy-two weeks of additional compensation for
rehabilitation.

4. Underpayment of prior TTD award. 

5. Additional benefits.

6. Res judicata.

The record consists of the November 10, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

1. History

The claimant, Baron Rosby sustained admittedly

compensable contact dermatitis due to an allergic reaction

to epoxy exposure at work while employed by National Oilwell

Varco as a wet winder operator on or about March 27, 2007. 

Mr. Rosby came under the care of Dr. Jerri Hoskyn of River

City Dermatology.  Dr. Hoskyn treated Mr. Rosby with various
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medications including topical steroids, an oral antibiotic

and at least one steroid injection.   Dr. Hoskyn concluded

that Mr. Rosby reached maximum medical improvement on

March 27, 2007, and assigned Mr. Rosby a 3% permanent

anatomical impairment rated to the whole body.  (Comm. Exh.

2 p. 3) However, Dr. Hoskyn also estimated some five years

of future medical needs.  (Comm. Exh. 2 p. 9)

This injury has been the subject of a prior hearing on

June 17, 2008, when Mr. Rosby was represented by Attorney

Bennie O’Neil in a request for benefits beyond those

benefits previously accepted and paid by the respondents. 

(Comm. Exh. 2 p. 1) In an Opinion and Order filed on

August 13, 2008, I entered the following findings of fact

and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The claimant was an employee of the respondent at
all relevant times.

3. The claimant was injured on March 27, 2007.

4. The claimant was assessed a permanent residual
impairment (whole body) of 3% on October 9, 2007.

5. Some benefits were paid and the employer stopped.
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6. The claimant’s compensation rate is $383.00 weekly
for temporary total disability and $287.00 weekly
for permanent partial disability.

7. The claimant proved by a preponderance of the
evidence that he is entitled to temporary total
disability compensation from March 27, 2007, until
October 9, 2007.  The respondents are entitled to
a credit against liability for any wages paid to
the claimant by any employer during the period and
for the temporary disability benefits already paid
to the claimant during this period.

8. The claimant proved by a preponderance of the
credible evidence that he is entitled to benefits
for a 3% permanent anatomical impairment.

9. The claimant failed to prove that he has
experienced any permanent impairment to his wage
earning capacity as a result of his work-related
contact dermatitis due to epoxy allergy.  I find
that the claimant has therefore failed to
establish that a program of vocational
rehabilitation would be reasonable in relation to
his disability, and I find that the claimant has
failed to establish that he is entitled to any
indemnity benefits for permanent disability from
his injury in excess of the 3% permanent
anatomical impairment established by the medical
evidence.  (Comm. Exh. 2 p. 14-15)

With regard to the claimant’s entitlement to future

medical treatment, I stated in the text of the opinion:

At the hearing, there appeared to be no dispute
regarding the respondents’ continued liability for
the claimant’s medical treatment and medication. 
I therefore conclude that any finding regarding
the claimant’s need for disputed future medical
treatment is premature at this time.  (Comm. Exh.
2 p. 9)
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Neither party appealed the August 13, 2008, Opinion and

Order.  The insurance company paid Mr. Rosby the 3%

impairment rating at issue, and the insurance company paid

Mr. Rosby the temporary total disability benefits awarded. 

(T. 48 - 49) However, according to Mr. Rosby, the insurance

company denied authorization for additional medical

treatment after the hearing in June of 2008.  (T. 37)  

Mr. Rosby filed a second request for benefits without

the aid of an attorney.  The second request was the subject

of the most recent hearing held on November 10, 2009.  In

the Prehearing Order filed on August 17, 2009, Mr. Rosby

contended:

I am requesting another hearing due to the fact
that my medical condition is not getting any
better and my work is limited due to the fact of
exposure to many things causes a breakout.  I am
requesting disability payment, educational/rehab
assistance and medical pay.

The respondents contend that the issues of disability

benefits, vocational rehabilitation, and medical treatment

were decided in the prior opinion and are therefore barred

from reconsideration under the doctrine of res judicata. 

(Comm. Exh. 1 p. 2)
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2.  Res Judicata

Res judicata is a doctrine which applies to re-

litigation of an issue where there has been a final

adjudication on the merits of the issue before a court of

competent jurisdiction.  Beliew v. Stuttgart Rice Mill, 64

Ark. App. 334, 980 S.W.2d 270 (1998).  The Arkansas Courts

have stated that the doctrine of res judicata applies to

decisions of the Arkansas Workers’ Compensation Commission. 

Harvest Food v. Washam, 52 Ark. App. 72, 914 S.W.2d 776

(1996).  However, res judicata does not bar re-litigation of

an issue of workers’ compensation benefits where there has

been a change of condition since a prior Commission order. 

O’Hara v. Christy Construction Co., 94 Ark. App. 143  

(2006); Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13

S.W.3d 211 (2000).

In the present case, I find that there was no

adjudication of the claimant’s entitlement to additional

medical treatment in the prior opinion filed on August 13,

2008, so that the doctrine of res judicata does not apply to

the claimant’s request for additional medical treatment. 

Since the respondents were not disputing the claimant’s

entitlement to future medical treatment during the first
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hearing, no findings were made on the claimant’s entitlement

to additional medical treatment.  Likewise, res judicata

does not apply to the current issue of a possible

underpayment of the prior temporary disability award, since

this request is presently a claim for enforcement of the

prior award.

However, I find that findings 7, 8, and 9 from the

August 13, 2008, Opinion and Order were a final adjudication

on Mr. Rosby’s entitlement to temporary disability

compensation, permanent impairment, permanent disability

compensation, and benefits for vocational rehabilitation. 

Consequently I find that the doctrine of res judicata bars

re-litigation of these issues unless Mr. Rosby has presented

evidence of a relevant change since the prior opinion.  For

the following reasons, I find that he has not.

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will
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improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).     

The Arkansas Court of Appeals thoroughly discussed the

requirements necessary to establish an entitlement to

benefits for a permanent anatomical impairment in Excelsior

Hotel v. Squires, 83 Ark. App. 26, 115 S.W.3d 823 (2003).

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993).  The

Commission may review the Guides even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply

assessing the validity of impairment ratings assigned by

doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).

Second, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury

is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  The provisions of Ark. Code

Ann § 11-9-102(4)(F)(ii)(b) do not apply in determining a

claim for permanent anatomical impairment.  Michael v. Keep

& Teach, Inc., 87 Ark. App. 48, 185 S.W.3d 158 (2004). 
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Major cause means more than 50% of the cause.  Ark. Code

Ann. § 11-9-102(14).

Third, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

Permanent disability compensation is paid where the

permanent effects of a work-related injury incapacitate the

worker from earning the wages which the worker was receiving
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at the time of the injury.  When making a determination of

the degree of permanent disability sustained by an injured

worker with an unscheduled injury, the Commission must

consider evidence demonstrating the degree to which the

worker's anatomical disabilities impair the worker’s earning

capacity, as well as other factors such as the worker's age,

education, work experience, and other matters which may

reasonably be expected to affect the worker’s future earning

capacity.  Such other matters may include, but are not

limited to, motivation, post-injury income, credibility, and

demeanor. Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685

(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W.2d 946 (1984).  Curry v. Franklin Electric, 32 Ark. App.

168, 798 S.W.2d 130 (1990).

With regard to claims for vocational rehabilitation,

Arkansas Code Annotated § 11-9-505(b) provides in relevant

part:

(1) In addition to benefits otherwise
provided for by this chapter, an employee who
is entitled to receive compensation benefits
for permanent disability and who has not been
offered an opportunity to return to work or
reemployment assistance shall be paid
reasonable expenses of travel and maintenance
and other necessary costs of a program of
vocational rehabilitation if the commission
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finds that the program is reasonable in
relation to the disability sustained by the
employee.

(2) The employer’s responsibility for
additional payments shall not exceed seventy-
two (72) weeks, regardless of the length of
the program requested.

...

(4) A request for the program, if elected by
the claimant, must be filed with the
commission prior to a determination of the
amount of permanent disability benefits
payable to the employee.

Prior to the first hearing held on June 17, 2008,

Dr. Hoskyn determined Mr. Rosby to be at maximum

medical improvement on October 9, 2007.  Based on her

medical conclusion, I found in the previous Opinion and

Order that Mr. Rosby’s healing period ended on

October 9, 2007, for purposes of determining his

appropriate award of temporary disability compensation. 

At the most recent hearing held on November 10, 2009,

Mr. Rosby presented into evidence five pages of medical

reports.  No doctor has indicated that Mr. Rosby has

entered a new healing period for his contact dermatitis

after October 9, 2007.  Mr. Rosby testified that his

symptoms currently come and go in stages.  (T. 44) He
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has received a cream, a steroid shot, and pills.  (T.

43) When he has a breakout and is treated, he gains

some improvement within a day, but the symptoms can

come back in one to two weeks.  (T. 43) The evidence

does not support a conclusion that Mr. Rosby has

undergone a new period of treatment that will change

the permanent nature of his condition, or that in some

other way represents a new healing period.  Absent

evidence of a change in condition signifying a new

healing period, Mr. Rosby’s claim for additional

temporary disability must be denied.

Likewise, I awarded a  3% impairment rating

assigned in the previous Opinion and Order based on

medical evidence including Dr. Hoskyn’s visual

observation of symptoms, and based on her assignment of

a rating pursuant to the criteria of the AMA Guides To

The Evaluation Of Permanent Impairment (Fourth

Edition).  (Comm. Exh. 2 p. 8-9)  I denied Mr. Rosby’s

claim for wage loss disability benefits and vocational

rehabilitation benefits based on Dr. Hoskyn’s

conclusion that Mr. Rosby’s only permanent work

restriction was that Mr. Rosby no longer work with or
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near epoxy, and based on evidence that Mr. Rosby

previously made more money in construction where he was

not exposed to epoxy.  (Comm. Exh. 2 p. 13) 

Mr. Rosby did not present any evidence at the most

recent hearing indicating that the 3% impairment rating

previously determined by Dr. Hoskyn is no longer

accurate, and Mr. Rosby did not present evidence that

any physician has amended his work restrictions.  Mr.

Rosby presented no evidence as to what attempts, if

any, that he has made to return to work since the

June 17, 2008, hearing under the restriction imposed

previously by Dr. Hoskyn.  

Consequently, I find that Mr. Rosby has not

established any relevant changes by which to justify

amending findings 7, 8, or 9 in the Opinion previously

filed in this case on August 13, 2008.

3.  Underpayment Of Prior Temporary Total 
    Disability Award     

Although originally raised as a hearing issue in

the most recent Prehearing Order, during the course of

the hearing conducted on November 10, 2009, Mr. Rosby

testified that he actually worked until July of 2008,
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after his injury in March of 2008, such that he was in

fact paid the correct amount of temporary total

disability previously awarded to him.  (T. 48)

Consequently, I find that Mr. Rosby was not underpaid

the temporary total disability benefits awarded in the

prior Opinion and Order filed on August 13, 2008.

4.  Additional Medical Treatment

Employers must promptly provide medical services

which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-508(a). 

Injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is

reasonably necessary for treatment of the compensable

injury.  Ark. Code Ann. § 11-9-705(a)(3); Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Air Compressor Equipment v. Sword, 69 Ark.

App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable
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to a compensable injury may constitute reasonably

necessary medical treatment.  Patchell v. Wal-Mart

Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004). 

An employer may also remain liable for medical

treatment reasonably necessary to maintain a claimant's

condition after the healing period ends.  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).

I find that Mr. Rosby has established by a

preponderance of the evidence that additional medical

treatment is reasonably necessary for treatment of his

compensable injury.  Dr. Hoskyn has previously treated

Mr. Rosby with medications including topical steroids,

an oral antibiotic and at least one steroid injection. 

(Comm. Exh. 2 p. 3) Prior to the 2008 hearing, Dr.

Hoskyn had estimated five years of costs to treat Mr.

Rosby’s condition.  (Comm. Exh. 2 p. 9) The medical

evidence at the 2009 hearing indicates that Mr. Rosby

continued to experience dermatitis symptoms between the

2008 and 2009 hearings, and Mr. Rosby was again treated

with medication and creams.  (C. Exh. 5)  
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Moreover, the medical records, my physical

observations of Mr. Rosby’s skin at the hearing, and

the testimony of all six hearing witnesses corroborate

that Mr. Rosby continues to experience recurring

symptoms from his dermatitis consistent with the

symptoms that he experienced while under Dr. Hoskyn’s

care before, according to Mr. Rosby, the respondents

refused to authorize further treatment for unexplained

reasons.  

 I find under these circumstances that continued

follow-up by a dermatology specialist on an as needed

basis is reasonably necessary to treat Mr. Rosby’s

recurring symptoms.  I find that medications, creams,

injections, and other treatment as prescribed or

recommended by a treating dermatologist are also

reasonably necessary to treat Mr. Rosby’s recurring

symptoms from his recurring injury.

Mr. Rosby is directed to present to Dr. Hoskyn for

additional treatment, if Dr. Hoskyn is willing to

resume Mr. Rosby’s treatment, and the respondents are

directed to pre-authorize and pay for said treatment

and for reasonably necessary medications and other
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modalities prescribed by Dr. Hoskyn to treat Mr.

Rosby’s compensable injury.        

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The claimant was an employee of the
respondent at all relevant times.

 
3. The claimant was injured on March 27, 2007.

4. The claimant was assessed a permanent
residual impairment (whole body) of 3% on
October 9, 2007.

5. Some benefits were paid and the employer
stopped.

6. The claimant’s compensation rate is $383.00
weekly for temporary total disability and
$287.00 weekly for permanent partial
disability.

7. The preponderance of the evidence establishes
that the claimant was not underpaid the
temporary total disability benefits awarded
in the prior Opinion and Order filed in this
case on August 13, 2008.

8. The claimant has failed to establish by a
preponderance of the evidence that he has
experienced a change in circumstances since
the prior hearing in this case held on
June 17, 2008, so as to support an award of
additional temporary disability benefits,
additional permanent disability benefits, or
compensation for rehabilitation.

9. The claimant has established by a
preponderance of the evidence that additional
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medical treatment is reasonably necessary for
his admittedly compensable injury.  Mr. Rosby
is directed to present to Dr. Hoskyn for
additional treatment, if Dr. Hoskyn is
willing to resume Mr. Rosby's treatment.

AWARD

The respondents are directed to pay additional

medical benefits in accordance with the findings

herein. 

IT IS SO ORDERED.

MARK CHURCHWELL
Administrative Law Judge


