
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F806873

FREDDIE ROGERS, EMPLOYEE CLAIMANT

CITY OF DEVALLS BLUFF, EMPLOYER RESPONDENT NO. 1

ARKANSAS MUNICIPAL LEAGUE
WORKERS’ COMPENSATION TRUST,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED NOVEMBER 24, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on October 8, 2010,
at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by Mr. J. Chris Bradley, Attorney at Law, North
Little Rock, Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas, was excused from the hearing.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

additional permanent partial disability benefits or permanent total disability benefits

and attorney’s fees.  On the day of the hearing the claimant also requested

additional medical treatment. 

At issue is whether or not the claimant has suffered a loss in earning

capacity pursuant to Ark. Code Ann. §11-9-522.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

13, 2008, at which time the claimant sustained a compensable left shoulder injury

at a compensation rate of $382.00/$287.00.  Medical expenses, temporary total

disability benefits (from June 14, 2008, to December 21, 2008, and July 20, 2009,

to August 30, 2009) and a 12% rating to the body as a whole have been accepted.

The claimant receives Social Security disability benefits.  His last date of

employment was April 30, 2010.

The claimant contends he is permanently and totally disabled.

Respondents No. 1 contend all appropriate benefits have been paid.

Alternatively, the respondents seek an offset against payments made by third

parties.

Respondent No. 2 defers to the outcome of litigation provided there are no

changes to the average weekly wage ($572.80); the end of the healing periods (on

December 21, 2008, and August 30, 2009); and the last date of employment (April

30, 2010).

The following were submitted without objection and comprise the evidence

of record: the parties’ Prehearing Questionnaires and exhibits (including photos) in

the transcript along with the claimant’s deposition (taken September 21, 2010),

incorporated by reference.

The claimant, who is right hand dominate, was the only witness to testify at

the hearing.  He was emotionally distraught during his testimony.

The  clamant, age  65  (D.O.B. May 21, 1945), has an eighth grade

education with  some  difficulty  reading,  writing,  and  comprehending,  (Tr. p. 5-7;

Depo. p. 7-9, 15).  His health history includes heart disease, (Tr. p. 19-20; Depo.

p. 31-32).  He has suffered heart attacks in the past with implantation of stents in
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1992 and 2006 and a pacemaker in 1993.  The claimant’s heart condition did not

prevent him from returning to work.  For most of his adult life, the claimant has

worked for cities as a utility manager maintaining sewer and water lines, and caring

for property.  This job involved heavy manual labor lifting, shoveling, and operating

equipment (Tr. p. 8-11; Depo. p. 11-17).

The claimant began work for the City of DeValls Bluff in 1981.  On June 13,

2008, the claimant was carrying a bucket of oil which he threw in the back of a

pickup, injuring his left shoulder, (Tr. p. 11-12; Depo. p. 17-23).

Dr. David Collins performed surgery on July 8, 2008, to repair a full-thickness

rotator cuff tear.  The claimant returned to work until a second surgery was

performed on June 26, 2009.  The claimant again returned to work but re-injured

his shoulder in February, 2010.  He retired in April, 2010, and draws Social Security

retirement benefits ($1,158.00 per month).  The City had no retirement plan but the

claimant does have an IRA (Depo. p. 29-30).  The City’s employees still call the

claimant for advice on how to make repairs but the City has no money to hire him

as a consultant or non-working supervisor.

The claimant testified he remains symptomatic and has had to modify his

hunting  activities  by  using  a shooting stick and lighter gun, (Tr. p. 30-32; Depo.

p. 33).  His symptoms change with the weather and he takes Darvocet for the pain.

MEDICAL EVIDENCE

After an arthrogram on June 19, 2008, the claimant was diagnosed with a

full-thickness rotator cuff tear.  He came under the care of Dr. David Collins who

performed surgery on July 8, 2008.  In follow-up appointments, the claimant

reported continuing discomfort.

Dr. Collins’ report of August 20, 2008:

I think he has a chance to do fair.  On the other hand, he had a
significant tear with retraction.  Clearly this was irreparable.
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Dr. Collins’ report of October 15, 2008:

He had a massive cuff tear.  He may never recover good power nor
function.  Unfortunately, there are some conflicts with his job duties
with regards to an impaired shoulder.

On December 10, 2008, Dr. Collins assessed a 12% rating  to the body as

a whole and cautioned that he might require implant arthroplasty to alleviate pain

and improve function.  After a Functional Capacity Exam (FCE), Dr. Collins

assessed work restrictions in a report dated December 23, 2008, to include no

overhead reaching and a limit of lifting 15 lbs. with the left arm or 50 lbs. with both

arms.

The claimant returned to work but his condition worsened.  On May 27, 2009,

he returned to Dr. Collins who noted crepitation and pain with both active and

passive motion.  X-rays showed “bone against bone with acromiohumeral interval

obliteration.”  Dr. Collins recommended hemiarthroplasty with a special prosthetic

head, (see also Dr. Collins’ report of June 8, 2009).  A second surgery was

performed June 26, 2009.  In follow-up reports Dr. Collins noted:

September 16, 2009:

His motion is clearly not normal but is improving, Slight crepitation is
noted.  Power is fair...

November 11, 2009:

He is still weak.  For sure he has cuff weakness but this is predicted.
. . .  There is no change in his work status.  He should try to work as
long as he can.

February 24, 2010:

Freddie hurt himself last week pulling down on some filters. . . .  I
can’t really explain his (new symptom inferior to the joint) pain except
it may be related to the clump between the humeral head and the soft
tissue or boney archway.

March 24, 2010:

Freddie returns in follow-up of his left shoulder.  It has settled down
quite a bit.  He has indicated that he is going to probably retire in the
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near future.  This seems like a good idea.  He may require future
surgery.

ADDITIONAL MEDICAL TREATMENT

The  claimant  developed  a  rash  under  his  left  arm and Dr. Collins

referred him to a dermatologist (see p. 2 of Heather Taylor’s September 7, 2010,

report; Tr. p. 22-26, 29; and Depo. p. 24-25, 34, as well as the photos in the

transcript).  The rash appears to be either a heat rash or yeast rash in an area

where the claimant holds his arm close to his torso.  The dermatologist’s reports

were not available in time for the hearing.  However, it appears respondent No. 1

is accepting the cost of treatment.

VOCATIONAL REHABILITATION

Heather Taylor authored a report dated September 7, 2010, reviewing the

claimant’s history and opined that it would be difficult for the claimant to return to

the workforce based on his age, lack of education, singular work history, and lack

of transferable skills to a lighter job.  She noted the claimant earned $16.00 per

hour working for the respondent-employer.  The parties, however, agreed on an

average weekly wage of $572.80.  The claimant stated he was never compensated

for overtime.  Based on the claimant’s FCE restrictions, he is unable to perform his

former job which is classified as heavy manual labor.  If he were able to find

employment, he would be limited to unskilled entry level jobs making minimum

wage, $7.25 per hour.  DeValls Bluff is a small town with no job opportunities.  Ms.

Taylor found one job in Stuttgart that did not require a high school diploma as a

pizza deliveryman.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Wage-loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923
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S.W.2d 886 (1996).  The Commission is charged with assessing wage-loss on a

case by case basis.  Factors to be considered in assessing wage-loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bona fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984),  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), and Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  The award of wage-loss is

not a mathematical formula but a judicial determination based on the Commission’s

knowledge of industrial demands, limitations, and requirements, Henson v. General

Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

Based on the evidence of record, I find the claimant is a hard-working man

with a steady employment record, working through personal health problems (his

heart condition) until he could no longer perform his job after two shoulder surgeries

for a work-related injury.  His range of motion is so diminished he has developed

a rash under his arm.  The claimant’s work experience is not transferrable to other

types of employment and his lack of education and advancing age make returning

to the workforce at commensurate pre-injury wages improbable.  Therefore, I find

the claimant is permanently and totally disabled.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on June 13, 2008, at which time the claimant sustained
a compensable left shoulder injury at a compensation rate of
$382.00/$287.00, medical expenses, temporary total disability
benefits (from June 14, 2008, to December 21, 2008, and from
July 20, 2009, to August 30, 2009) and a 12% rating to the
body as a whole have been accepted.  His last date of
employment was April 30, 2010.

2. Based on his age, education, work experience, FCE results,
permanent impairment, and the vocational rehabilitation report,
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I find the claimant is permanently and totally disabled.  The
compensable injury is the major cause of his disability.

3. Respondent No. 1, Arkansas Municipal League WC Trust,
remains liable for medical expenses with Dr. Collins and by
valid referral, the dermatologist.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC
Rule 099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


