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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On June 29, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to same.  The claimant withdrew

her claim for additional temporary total disability benefit, reserving same along with permanent

disability benefits.  The sole issues remaining are additional medical treatment and controvert

attorney fees.
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The testimony of Mary A. Robinson - the claimant, Natasha Robinson, and Yvonne Carr,

coupled with the December 10, 2009, post-haring deposition of Dr. Tewfik E. Rizk, which is

designated a part of the record as Joint Exhibit #1, along with medical reports and other

document comprise the record in this claim.

DISCUSSION

Mary Robinson, the claimant, with a date of birth of December 25, 1965, has a tenth (10th)

grade education.  Claimant commenced her employment with respondent on August 5, 2002.  The

claimant’s adult work history included cashier, prep cook, housekeeping, and bakery.

At the time of her employment with respondent claimant worked in the shipping

department.  Claimant maintains that she was in good health at the time she commenced her

employment with respondent, and denies that she had any problems with her ankles, legs, hips, or

lower extremities.  Claimant denies ever having previously filed a workers’ compensation claim

prior to the present claim.  

In terms of her duties in the shipping department of respondent, claimant testified that she

worked on the LTL line doing bill-pay.  The testimony of the claimant reflects that she loaded

boxes onto a float and delivered the floats to the trucks in the loading base.   Claimant estimated

that the boxes weighted about twenty (20) pounds.  The claimant testified that loading the boxes

was her primary job which she performed during the forty (40) hour work-week.  Claimant’s

testimony reflects that lifting and squatting as well as being on her feet during the day were

physical activities she performed in discharging her employment duties.  Claimant maintains that

she did not have any difficulty doing her job before the October 4, 2005, job injury.  Further

claimant testified that she was able to undertake regular activities at home after work and over the
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weekends prior to her injury.

In describing the mechanics of the October 4, 2005, accidental injury, claimant’s testimony

reflects:

It occurred - I was working at my bill pay area.   I done
throwed my boxes on the float, and the forklift’s coming down 
this way (indicating) - coming this way (indicating) to go into a 
truck .    .    . (T. 28).

Claimant testified that the forklift was being driven forward and she was to the side of it.  

Claimant noted that her right side was closest to the forklift.  Claimant was standing at the time 

of the accident.  The claimant is uncertain of the speed of the forklift at the time she was struck 

by it.  The testimony of the claimant reflects that the forklift rolled over her right foot.  As she 

was struck by the forklift claimant maintains that she slid to the floor, explaining:

Sliding down, just losing my balance, I couldn’t hold my
balance to stand, so I was just sliding, sliding on down. (T. 30-31).

Claimant testified that she landed on her left side.  In describing her location in relation to the

forklift at the time of the accident, claimant testified that she was standing at an angle,

approximately 45 degrees, with her right side to the vehicle.

Claimant presently walks with a limp, which was not the case before her October 4, 2005,

accident.  Claimant maintains that she has walked consistently with the limp since the accident and

the bones in her right foot healed.  

The claimant was transported by ambulance to Crittenden Memorial Hospital following

the October 4, 2005, accident.  Claimant attributes her medical treatment under the care of Dr.

Riley Jones to referral of emergency room medical personnel.  Claimant testified that she received

medical treatment under the care of Dr. Jones for her right foot injury.  The testimony of the
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claimant reflects that she was off work for a period of time during which time she received

temporary total disability benefits.  

When released to light duty work claimant returned to the employment of respondent. 

Regarding her assigned light duty work, claimant testified:

I don’t know exactly the name of it.  I was writing numbers on
big envelopes where they go to the truck. (T. 34).

The claimant was allowed to sit while performing the light duty job which was approximately of a

month duration.  The claimant was released by Dr. Jones to regular duty at which time she

returned to her pre-injury job.  Claimant asserts that at the time of her full duty release she

continued to walk with a limp.  

Once release to full duty claimant testified that she performed her regular job duties for a

period of two (2) to three (3) years.  In response to the question of how she was able to the

perform the job for up to three (3) years while walking with a limp, claimant testified:

Well, I wasn’t able to do it, cause I couldn’t do a lot of 
standing on my feet, and I reported to the nurse, and she stated if I 
couldn’t do my job, then that I would have to quit. (T. 35).

The testimony of the claimant reflects that she did not undertake to perform the routine physical 

requirements of lifting and standing entailed in her regular job, but rather went into the bathroom 

and sat down. (T. 35).   Claimant asserts that she was only able to stand on her feet for fifteen

(15) minutes to perform her regular job duties.  Thereafter claimant testified:

Then I’m back in my same thing, still in pain, and I have to
get up off my foot. (T. 35).  

Claimant described her pain as “serious” with a sensation that there was something swelling in her

right foot.  Claimant noted that continued standing beyond the fifteen (15) minutes result in
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swelling and throbbing in the right foot, at which time she would go over to the bathroom and sit

down where she would remain for about an hour.  The testimony of the claimant reflects that she

alternated between working for fifteen (15) minutes and sitting in the bathroom for one (1) hour. 

Further, claimant asserts that respondent was aware of the afore.  Claimant testified that co-

workers would render assistance to her as she performed her regular job duties. (T. 38-39).  

Claimant testified that her symptoms did not improve during the two (2) to three (3) years

that she performed regular duties after being released by Dr. Jones to same.  Regarding her

present symptoms after standing or walking for more than fifteen (15) minutes, claimant testified:

After fifteen (15) minutes of standing or walking, my feet 
start swelling and I lose control of my balance, and then I would 
fall if I don’t try to hold to nothing. (T. 38).

 Claimant denies injuring herself outside of work from the date of her October 4, 2005, injury to 

the present time.  Claimant maintains that she has not been symptom-free since the occurrence of

her injury.  Claimant asserts that she is basically in the same condition physically from her injury as

she was a couple of months following the October 4, 2005, accident.  

Claimant testified that her employment with respondent ceased when she was informed by

Ms. Crone, the plant nurse, that respondent did not have any light duty work available for her on

December 31, 2007.  Claimant explained that she called Ms. Crone from the office of Dr. Collum:

I called her to let her know that the doctor wanted me to, you
know, to do light duty.

Less standing, less walking. (T. 41).

After being informed by Ms. Crone that none would be provided, claimant continued:

Then, after that, I mean, I didn’t know what to do, because,
I mean, I just couldn’t go over there and, you know, and go to work
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without, you know, her consent to go on through, you know, to work.
(T. 41).

Claimant testified that she is not aware that she requested leave of absence from work when she

was informed that light duty work would not be provide to her by respondent.  When questioned

about whether her signature appeared on a signed receipt for a certified letter, claimant

responded, “I don’t know, it could be”. (T. 42).  

Claimant testified that she did not recall being informed by respondent that it would not

accommodate non-work-related restrictions and that she would need a full duty release with no

restrictions in order to be allowed to return to work.  Claimant asserts that the light duty request

she made of respondent from the office of Dr. Collum was the product of her October 4, 2005,

work-related injury.  Claimant acknowledged that respondent never agreed to pay for her medical

treatment under the care of Dr. Collum as a workers’ compensation matter.

The claimant sought from her present attorney, Mr. Payne, and filed a claim for workers’

compensation benefits.  The testimony of the claimant reflects that her visit to Dr. Randy Fly, an

orthopedist was the product of efforts by her attorney.  The claimant also saw Dr. Ishikawa at

Campbell’s Clinic through the efforts of her attorney.  

The testimony of the claimant reflects that pursuant to her request to the Arkansas

Workers’ Compensation Commission she was allowed to see Dr. Sunil Gera.  Claimant testified

that she was not allow by respondent to see Dr. Gera in follow-up per his request, but instead she

was directed to Dr. Rutherford.  Claimant testified that she does not know how she came to be

sent to Dr. Rutherford.   Claimant acknowledged that she was seen by Dr. Rutherford and Dr.

Nagle.  
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The claimant was also seen by Dr. Rizk through the efforts of attorney.  The testimony of

the claimant reflects that she wishes to continue to be seen in follow-up and treated by Dr. Rizk.

Claimant testified that she has not held any other type of jobs since leaving the

employment of respondent at the end of 2007.  The testimony of the claimant reflects that she

makes hot tamales at home and sell them as a source of income.  Claimant noted that her daughter

does most of the cooking.  Claimant asserts that she remains unable to stand, whether at the stove

in the kitchen or elsewhere, for more than fifteen (15) minutes:

No, I sit in a chair, and my daughter does, you know, put
the stuff on, and - she does what needs to be done. (T. 47).

The claimant testified that she continues to have pain since being released to light duty by

Dr. Jones.  Claimant continued:

I mean, it’s still - I’ll have real bad pain and I can’t rest, you
know. 

Even night - I can’t sleep at night. (T. 48).

The testimony of the claimant reflects that she takes prescription pain medication for her

symptoms.  The pain medication was prescribed by the claimant’s physician at East Arkansas

Family Health Clinic in West Memphis, where a fee is charged base on income.  In addition to the

prescription medication claimant testified that she sometimes take over-the-counter pills - Aleve. 

The claimant is also seeing the physicians at East Arkansas Family Health Clinic for her high

blood pressure in addition to her symptoms attributable to the October 4, 2005, compensable

accident.  Claimant denies having been diagnosed with high blood pressure before her October

2005, work-related accident.       

Claimant noted that the pain and symptoms she experiences occur even when she is not
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standing on her feet.  Claimant testified that the symptoms are in her entire right foot and up into

her right leg.  Claimant asserts that prolonged standing or walking in excess of fifteen (15)

minutes results in sensations of numbness and tingling in the leg with a corresponding loss of

balance.  

The testimony of the claimant reflects that she is now experiencing symptoms and

problems with her left hip:

I have problems with my left hip - the pain, the soreness, 
where I can’t rest on it.  I can’t even sleep on that side, cause it’s
pain - pains so.  (T. 51).

Claimant testified that she first started experiencing pain in her left hip “about two (2) years ago”,

which was approximately two (2) years following the October 4, 2005, accident.  (T. 51).  

Claimant denies having pain in her left hip at any time before the accident.  Claimant denies doing

anything at home or elsewhere to injury her left hip.  

Claimant attributes her left hip complaints to the October 4, 2005, work-related accident. 

Claimant has no explanation for why it took two (2) years for her left-hip symptoms to occur or if

the symptoms are in any way related to the manner in which walks or “re-alignment” of her body

from the accident.  Claimant denies having pain elsewhere other than her right leg and left hip.  

During cross-examination, the claimant acknowledged a non-work-related injury to her

knee in December 2007.  Claimant denies that she started missing work beginning December 31,

2007, because of the non-work-related knee injury, and maintains that the loss time was due to

her left hip complaint.  Claimant denies that she requested FMLA leave in December 2007,

because of her knee injury.  The claimant acknowledged providing sworn testimony during a

deposition.  During the deposition the claimant testified that she had been off work for about two
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(2) weeks for her knee complaint which was not work-related when she returned to work on

December 31, 2007.  Further, claimant testified during the deposition that she was called into the

office on December 31, 2007, and asked why she had returned to work.  Claimant testified during

her deposition that she was told that she need an unrestricted release from her doctor in order to

return to work.  Nevertheless, claimant denied that she had an injury to her knee in December

2007, which caused her to start missing work sometime in late December 2007.  Further, claimant

denied that but for a 2007 knee injury she would still be employed by respondent  

Claimant acknowledged that respondent provides light duty work for work-related

injuries.  Claimant testified that she was not provided light duty work in January 2008, although

she maintains that she relayed to appropriate personnel of respondent [Pat Crone] that the reason

she wanted light duty was because of her October 4, 2005, compensable right foot injury. 

Claimant asserts that she was directed by Ms. Crone to obtain a note from her doctor, Dr.

Collum.  Claimant’s testimony reflects that Dr. Collum was treating her for her knee injury. (T.

61-62).  

The claimant testified that she worked for two (2) to three (3) years at her regular job

following her full duty release by Dr. Jones, during which time she received her regular pay. 

Claimant reiterated that during the afore period she was only able to work for fifteen (15) minutes

at a time before having to go and sit down someplace, and that respondent was aware of same.

During re-direct examination, claimant testified that she initially hurt her knee when she

was six (6) years old.  Claimant further testified that she did not receive any problem with the

knee while working for respondent during the period 2002 through 2004.  Claimant maintains that

after the October 4, 2005, work-related accident when she returned to regular duty she was
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having problems with the knee.  At another point, claimant testified, “I always have problems with

the knee”, to include the period when she worked for respondent in 2002, 2003 and 2004. (T.

64).  Claimant described the problems with the knee as “swelling and pain”.  Claimant denies

having any specific incident to hurt the knee before 2005.  Claimant denies having an incident or

accident involving the knee in 2007.  

Claimant maintains that when she went to see Dr. Collum she told him that her knee and

her foot was bothering her.  Claimant continued:

Because my knee was then.  Did you say why did I say -
because my knee was then. (T. 65).

Claimant denies the occurrence of a specific incident involving the knee.  The testimony of the

claimant reflects that there was no difference in the problems that she was having with her knee

following the October 2005, accident then before the accident.  Claimant testified that when she

went to Dr. Collum in December 2007, for the knee problem there was nothing different than she

had while working before the accident. 

Claimant asserts that she not gone to any doctor for her knee other than Dr. Collum. 

Further noted that the December 2007, visit to Dr. Collum was for complaints relative to both the

knee and her compensable foot injury.  The reported generated by Dr. Collum notes that she

should do as little standing as possible.   Claimant asserts that at the time of her December 2007,

visit to Dr. Collum, her knee condition was worse than it was three (3) months earlier.  Claimant

testified that she has no idea what caused her knee to be worse in December 2007.  The testimony

of the claimant reflects that in her mind the reason she could not go back and work in December

2007, was because of her compensable foot injury and not her knee condition.
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Claimant asserts that she had not been to a doctor for her knee injury since she was six (6)

years until the December 2007 visit to Dr. Collum.  Claimant testified that Dr. Collum obtained x-

rays of her knee during the December 2007 visit.  Claimant’s testimony reflects that she has

continued to have problem with her knee, and that they are worse that they were when she was

working in 2006.

The testimony of the claimant reflects that her knee condition became worse in 2005,

when she was taken off crutches following the October 4, 2005, compensable right foot injury. 

Claimant maintains that the knee condition got worse in 2007, in that she was not able to stand up

on it or walk on it as well as she had previously.  Claimant acknowledged that she did not

complain to any doctor about her knee until she was seen by Dr. Collum in December 2007.  In

explaining her reason for complaining to Dr. Collum when she did, claimant testified:

Because that’s when my knee was hurting. (T. 73).

Claimant acknowledged that she did not specifically tell Dr. Collum that her knee problems were

related to her foot injury.  

Natasha Robinson, the daughter of the claimant, testified that while she lives four (4)

houses away from the her mother she sees her every day, although the same was not the case

when the claimant worked at respondent.  Ms. Robinson testified that when the claimant worked

she saw her a couple of times a week.  The testimony of Ms. Robinson reflects that prior to the

claimant’s employment with respondent she was in good physical health and did not have any

problem with her back, legs, knees or foot.  Ms. Robinson’s testimony corroborate that of the

claimant with respect to the claimant’s unrestricted ability to bend, lift, twist, and turn.  

Ms. Robinson testified that the claimant was unable to walk for a period of time following
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her work-related accident, adding:

Yes, when she got hurt, she stayed at my house for a 
few days. 

No.  I mean, she was in bed.  (T. 79). 

Ms. Robinson noted that the claimant did not have a cast on her injured foot but a boot.  Ms.

Robinson testified that once the claimant got out of the boot she returned to work for respondent. 

Ms. Robinson estimates that it was not until December 2005, that the claimant was able to walk

on her own.  Ms. Robinson continued:

Yeah, she was walking on her own, but she would - like
she would, like, she would fall sometimes. 

And she had to have help at times.(T. 79-80).

Ms. Robinson’s testimony reflects that the claimant was not able to walk as she did before the

accident, but rather with a limp, explaining:

A limp like she’s raising up her feet, like, walking - like she
holding this one up - her feet that got hurt, like you’re holding it up.
(T. 80).

Ms. Robinson testified that the manner in which the claimant is presently walking is different than

she walked six (6) months following the accident, offering that she walks as though her foot hurts

her more.  Ms. Robinson noted that the claimant has never walked normally since the work-

related injury.  The testimony of Ms. Robinson reflects that the claimant appears to be getting

worse.

Ms. Robinson testified that was not able to stand on her feet for very long in either 2006,

2007, or presently, estimating the claimant’s duration of standing at thirty (30) minutes. Ms.

Robinson continued:
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It was like her legs would give out and then she would
- she would fall.

Yes, or she would brace onto something.

To keep from falling. (T. 81).

Thereafter, Ms. Robinson testified that the claimant would sit down for one (1) to two (2) hours. 

Ms. Robinson asserts that once the claimant get up after the afore, hr foot would “be like- like

it was jerking”. (T. 81-82).  Ms. Robinson maintains that since the work-related accident the

claimant has never been able to stand continually for two (2) to three (3) hours.  

Ms. Robinson testified that the claimant may cook “every once in a while” but she usually

come to her house where she cooks.  The testimony of Ms. Robinson reflects that she cook

tamales for the claimant to sell.  Ms. Robinson testified that the claimant is unable to stand on her

feet for thirty (30) minutes at the stove.

The testimony of Ms. Robinson reflects that she was never aware of the claimant having a

problem with her knee.  Ms. Robinson testified that in her opinion the claimant’s condition got

worse about three (3) months after the work-related accident:

I would say it got - it was getting worse because she had 
some - a lot of back problems, as well. (T. 83).

Ms. Robinson testified that she is unaware of the claimant having any other injuries at home or

elsewhere since the work-related accident.

Yvonne Carr, the Human Resource Manager for respondent at the West Memphis

distribution center, testified that she has held the position since September 2007.  Ms. Carr

testified regarding her employment duties and responsibilities as HR Manager:

I am responsible for human resource duties for the entire
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facility, hiring, discipline, discharge - anything to do with employment,
I am responsible for, for the facility. (T. 88).

Ms. Carr testified that the claimant’s description of her employment activities from September 

2007 forward was not entirely accurate, elaborating:

Her activities - the part that I dispute is the fact that she said
she, as part of her daily duties, would work for fifteen (15) minutes
and then go into the restroom and sit for an hour and that activity 
would be repeated every single hour .   .    . - not likely.  That
would be impossible. (T. 87).

From that time period, from September to December, that 
activity would not have taken place. (T. 88).

Ms. Carr denies that she was aware that the claimant was alternating working only fifteen (15)

minutes and sitting in the restroom for an hour.  Ms. Carr responded to such an eventually as the

afore:

For an our associates that are not working on introduction -
not working their standard - they are - she would have been brought
into the office and questioned as to why she was, you know, taking 
time off while she was being paid, when it wasn’t break time, when 
it wasn’t lunch time. (T. 88-89).

Ms. Carr testified that based on her experience as a HR Manager for respondent the possibility 

of an employee working in the manner as asserted by the claimant is zero.  Specifically, 

the testimony of Ms Carr reflects: 

I would say that would be zero probability.  Managers know
where their team members are on the floor at all times. (T. 90).

Ms. Carr testified that the HR Manger preceding her was Veronica Boulot, however she did not 

know personally. 
Ms. Carr testified that she was involved in the claimant’s attempt to take leave of absence 

in January 2008.   While Ms. Carr does not recall why the leave of absence  was requested, she 
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testified it was not due to a work-related injury.

During cross-examination Ms Carr testified that the Human Resource Office is located in

the Distribution Center Facility.  Ms. Carr’s testimony reflects that was aware of the location

where the claimant physically worked in the Distribution Center.  Ms. Carr estimated that her

office was approximately seventy-five (75) to one hundred (100) yards from the floor where the

claimant worked.  Ms. Carr testified that while some portions of the claimant’s work was at the

loading dock, other portions of her work would take her throughout the loading shipping area. 

Ms. Carr noted that every day she goes down and walk on all of the docks.

Ms. Carr testified that she works a cross-shift.  The testimony in the record reflects that

during the period September 2007 through December 2007, the claimant and Ms. Carr were at

the Distribution Center Facility of respondent at the same time.  Ms. Carr testified that she did not

know the claimant prior to present litigation.  Further, Ms. Carr testified that she does not recall

ever seeing the claimant on the loading dock.

The testimony of Ms. Carr reflects that it would be the responsible of the managers to

report if an employee was slacking off and going into the restroom for extended periods of time.

Ms. Carr concedes that if a reporting of the afore was not bought to her attention she would not

be aware of it.  The testimony of Ms. Carr reflects that if the claimant worked the first shift in

September 2007, her supervisor/manager would have been Ms. Stacy Dill, who is no longer

employed by respondent.  Ms. Carr testified that Ms. Dill left the employment of respondent for

better opportunity, however she does not know where she went to work.

The testimony of Ms. Carr reflects that at a certain point she had a conversation with the

claimant about her not returning to work in December 2007, and her desire to take family leave
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starting on December 31, 2007.  Ms. Carr added either she or her Assistant Manager had a

conversation with the claimant.  Ms. Carr elaborated on the “after a certain point” comment:

Well, she started missing on 12/31, and she stayed out for -
and that’s what caused us to ask her for the full-duty release - she stayed
out till January 7. 

And so, we were asking for a release to come back to work. (T. 96).

Ms. Carr denies that the claimant came to her and requested time off from work:

Not really.  She took the time off the 31st through the 7th, and 
then we received her statement that returned her back with restrictions
that we don’t accommodate for non-work-related injuries. (T. 97).

The statement was from Dr. Collum.  Ms. Carr testified that has the restrictions been for a work-

related issue respondent would have accommodated them.  The testimony of Ms. Carr reflects

that she was aware that the restrictions were not work-related because the claimant had been

released to full duty from the work-related injury in early 2007.  

Ms. Carr testified that she did not personally follow-up with Dr. Collum to ascertain why

the claimant was unable to stand for prolonged periods.  Regarding her inquiry of the claimant

regarding the afore, Ms. Carr’s testimony reflects:

To my recollection, it was her knee that she was having 
problems with. (T. 97).

Ms. Carr further testified:

She talked a lot with the nurse.  She did talk a lot with her, 
as far as her injuries to the knee. (T. 98).

Ms. Carr noted that her conversations with the claimant were limited to leave of absence.

The medical in the record reflects that the claimant was seen at Crittenden Memorial

Hospital on October 4, 2005, following her compensable injury.  The claimant was referred by the
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afore emergency medical personnel to Memphis Orthopaedic Group.  The claimant was initially

seen by Dr. Riley Jones at Memphis Orthopaedic Group in connection with the October 4, 2005,

right foot injury on October 6, 2005.  The October 6, 2005, clinic note relative to the visit of the

claimant reflects, in pertinent part:

PI: The patient comes in today with a complaint of pain in her right
foot.  On 10/4/2005 she had a forklift hit her right foot.  She is not 
quite sure what happened.

PE: She comes in today with a dressing.  We have removed the dressing
ans she has a 8 cm laceration on the medial aspect fo the midfoot.  Painful
range of motion.  Neurovascular exam is intact.

X-RAYS show fracture at the base of the 2nd, 3rd and 4th metatarsals. 

*       *       *

CURRENT MEDS: Cephalexin, Hydrocodone/APAP

Diagnosis:   Fracture of the base 2nd, 3rd, 4th metatarsals; rule out
Lisfranc fracture

At the present time we have redressed this.  The wound looks good.
Given Percocet.  She is already on antibiotics.  We put her in a fracture
walker.  I want her non-weight bearing.  We are going to get an MRI
to make sure this is not a Lisfranc fracture and I will see her back in a
week.
CURRENT WORK STATUS: OFF.  (CX. #1, p. 2-3).

The claimant was again seen by Dr. Jones on October 13, 2005, at which time she was placed on 

crutches and continued on her off work status. (CX. #1, p. 4).  During the November 22, 2005, 

visit Dr. Jones released the claimant to light sedentary work. (CX. #1, p. 6).  The clamant 

underwent physical therapy three times per week for two weeks. (CX. #1, p. 7-8).  At the time of
her February 2, 2006, visit to Dr. Jones the claimant was released to return to regular duty as 

having reached maximum medical improvement.  The February 2, 2006, office note reflects, in 
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pertinent part:

The patient returns today.  She has basically full range of motion of
her ankle and her forefoot.  She still has a little tenderness, but there
is no swelling.  At this point she walks with minimal limp and I think
she can do regular duty.  She is at maximum medical improvement
today.  X-rays show good healing of fractures. (CX. #1, p. 9).

In a chart note of February 9, 2006, Dr. Jones reported that based on the 5th Edition of the AMA 

Guides the claimant did not have permanent partial impairment from the injury. (CX. #1, p. 10).

The claimant was again seen by Dr. Jones on March 23, 2006.  The report chart note 

relative to the visit reflects, in pertinent part:

The patient returns today.  We haven’t seen her since February 2nd .
She states that she is having pain in the foot.  She has difficulty walking
and she comes in today with a markedly exaggerated gait.  Examination,
though, shows full range of motion of the ankle, full range of motion of 
the forefoot.  In fact, measuring the mid foot, they measure equally.  
There is no sign of swelling.  There is no sign of temperature change.
No real tenderness such as a reflex sympathetic dystrophy.  No pain
to palpation.  X-rays show what appears to be well healed fractures of
the mid metatarsals.

DIAGNOSIS: Post fracture metatarsal

At this present time I am going to put her on Naprosyn.  She can do
her regular duty.  We will get a CT of the right foot to make sure that
all fractures are healed and we will see her back after this has been 
done. (CX. #1, p. 11).

The claimant was released to regular duty by Dr. Jones at the conclusion of the March 23, 2006, 

visit.  The medical in the record reflects that the claimant continued to be seen by Dr. Jones for 

complaints relative to her right foot, and for which she was prescribed medication in March and 

April 2006. (CX. #1, p. 12-14).   A May 25, 2006, chart note of Dr. Jones relative to the claimant 

reflects:
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The patient returns today.  She has vague complaints, but she has no 
swelling.  She complains of tenderness to palpation over the whole 
foot, but she has full plantar flexion, dorsiflexion, inversion, eversion.
At this point she had a fracture.  She has a lawyer and I understand they 
would like a rating, but based on the 5th Edition of the AMA Guides, 
there is nothing to rate.  She is discharged to full unrestricted duty.
She can take Advil as needed. (CX #1, p. 15).

On August 15, 2006, the claimant returned to Dr. Jones.  The office note relative to the 

afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: the patient comes in today.  We
have not seen Ms. Robinson in several months.  She comes in and states
she is still having pain in the foot.  In fact, she has pain everywhere in 
the foot.  There is no numbness and tingling and she states she still has
swelling.

MEDICAL HISTORY:
BROKEN BONES/SERIOUS ACCIDENTS: Patient has had 
broken bones or serious accidents.  Broken bones or accident:
FRACTURED HER RIGHT FOOT.

*       *       *

PHYSICAL EXAM: On examination today the forefoot measurements 
are equal up and down.  She is inconsistent in her examination to touch.
There are no temperature changes noted.  She has full ROM in the ankle.
Good eversion and inversion.  She at different times is tender over the
metatarsal heads and tender over the mid foot, but again, there is no 
swelling.

*      *      *

IMPRESSION/PLAN: Post fracture, healed

PLAN:   At the present time I explained to her that I don’t find anything
really objective here.  There are multiple inconsistencies in this lady.
She had three fractures, a soft tissue injury, but that’s healed.  She has
good ROM and she walks with the most exaggerated gait that doesn’t
really go along with anything.  So at this point I have explained to her
that because these were nondisplaced, she has retained all of her motion
that there is no permanent partial impairment.  She is at regular duty and



20

at MMI. (CX. #1, p. 18-19).

On October 11, 2006, the claimant was seen at East Memphis Orthopedic by Dr. W. 

Randy Fly for evaluation of her right foot complaints.  The report relative to the October 11, 

2006, evaluation reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This patient is a sixty-five year
old female who was injured at the Family Daughter Warehouse in 
Arkansas n 10/04/2005.  She states that a forklift driver ran over her 
right foot.  She is uncertain as to how exactly this happened.  This forklift
was as sit down type that is used to lift pallets of freight.  The patient had
opened wound in the plantar aspect of her foot and the medial aspect of  
her foot.  She was treated symptomatically and the work-up included 
MRI of the foot which confirmed fractures of the second, third and forth
metatarsals with some mild displacement of the second metatarsal and
some intra-articular extension.  No significant displacement was noted in
third and fourth metatarsal fractures.  The patient’s wound healed over
time.  She was evaluated and released back to regular duty.

She comes in today complaining primarily of pain in the plantar aspect
of the foot over scar tissue along the scar on the medial aspect of the foot
and stiffness in her digits.  She states that overall she doesn’t have significant
range of motion in the toes on the right foot compared to that of the left.
She readily demonstrates the active range of motion in the office today.  
She notes some stiffness in the hallux.  The patient states that her foot does
bother her when she walks.  The pain is primarily in the area of the second
metatarsal base.  She does not sensitivity along the medial aspect of the 
foot over the pervious healed laceration.  The patient was wearing a tennis
shoe when the incident happened.  The patient give no history of ankle
pain, no knee or hip pain.  She wears a shoe that is about one to two sizes
larger that her other shoe because of the swelling in the foot and the discomfort.
She has been back to her regular job without restrictions.

*        *       *

ORTHOPEDIC HISTORY: Remote history of a leg fracture when she
was about six years old.

*       *       *

PHYSICAL EXAMINATION: This is a well-developed, well-nourished
female who is alert and oriented and cooperative on examination.  She has
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an antalgic gait on the right.  She is able to get on and off the exam table
without difficulty.  Inspection of both lower extremities reveals swelling in
mid-foot, forefoot region on the right.  There is a little bit of swelling 
extending down to the digits.  There is an elliptical healed skin wound 
about two centimeters at its apex, crescent shaped along the medial aspect
of the mid-foot forefoot region extending down to just above the plantar 
region onto the dorsal aspect of the foot.  There is thickening with mild 
prominence over the base of the second metatarsal phalangeal joint.  The
patient has a plantar scar extending about one centimeter to tow and one-
half centimeters in the area down to the distal shaft.  The patient has 
tenderness over the area of scar.  She has sensitivity over the scar medially
and plantarly.  There seems to be some mild neurological irritability over
the sensory nerves in the area of the medial scar.  MUSCULOSKETETAL
EXAM: Shows full range of motion of the hip, knee and ankle.  The 
patient shows fairly normal heel range of motion.  There is some stiffness
with forefoot inversion/eversion.  Primary stiffness in the right foot is
in the area of the digits.  She has intrinsic adhesions on examination.  
Metatarsal phalangeal joint of the hallux shows about fifteen degrees of
flexion.  Only ten degrees of extension actively.  She has about five to
teen degrees of flexion at the DIP joints on the second through fifth toes
but no active dorsiflexion.  The left foot shows normal flexion of the PIP
and interphalangeal metatarsal phalangeal joints of the left foot.  The 
patient has prominence with tenderness and palpable thickening over the
area of the second metatarsal phalangeal joint.  The patient has no instability
of the forefoot.

*       *       *

ASSESSMENT: Osteoarthritis second metatarsal phalangeal joint.
Ankylosis of the right foot lessor digits secondary to the crush injury and
subsequent intrinsic muscle adhesions.  Plantar great foot overall normal 
Positioning of the foot.  Metatarsal phalangeal joint stiffness secondary
to crush injury of the foot, right hallux.
PLAN: The patient and I discussed treatment options.  I explained that 
although here is no impairment rating for the fractures themselves and no
definitive listing for arthritis of the forefoot joint second tarsal metatarsal
joint she does have rating due to loss of motion of the hallux.  This is 
two percent to the whole person, five percent to the lower extremities,
seven percent to the foot on page 537, table 1714.  She does not have true
ankylosis of the toes though she still has some minimal range of motion.
She may require later arthrodesis if she develops significant traumatic 
arthritic pain in the forefoot region.  The impairment to the person as a
whole is noted to be two percent.  Seven percent to the foot.  According
to AMA guides fifth edition. I would recommend also that she be fitted 



22

for an extra-depth shoe with a semi-rigid insert for the forefoot pain.  I
would also recommend that the utilize a steel toe shoe at work for the 
previous foot injury.  She may also need a pad for the last or tongue of 
The shoe to prevent discomfort over the second tarsal metatarsal region.
She is to return to me on an as needed basis.  I think the patient is 
permanent stationary and was at maximum medical improvement at 
the time of her release to work from her previous treating physician.
I would not place her on any impairment. (CX #1, p. 20-22).

The record reflects the presence of a April 3, 2007, prescription of prosthetic devices relative to 

the claimant’s feet, to include bilateral orthopedic shoes and inserts. (CX. #1, p. 23).   A June 15, 

2007, Progress Note relative to the claimant reflects, in pertinent part:

S:   Patient returns to the midtown office today for fit and delivery 
orthopedic shoes and custom inserts.
O:   No entry.
A:   Patient fit in office today with above stated items.  Shoes were 
equipped with right extended steel shank with rocker sole to prevent
motion in the right foot to prevent an increase in pain due to trauma. 
Left shoe equipped with elevation to match rocker height.  Patient was
instructed to wear these shoes during all ambulatory activities and 
to return in two weeks for follow up appointment.  Patient will need to 
repeat this process every year to insure proper bone and joint alignment
in the right foot.
P: Patient instructed that this would only prevent pain level from 
increasing. (CX. #1, p. 24).

The claimant was again seen by Dr. Fly on August 22, 2007, in follow-up for her foot pain.  The 

Progress Note relative to the visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This patient comes in today and
states that she is having significant pain doing her job.  She did get her
shoes and I wanted to see her back following this.  She has an extra depth
shoe now with custom molded insert along with a rocker sole along with 
an arch support and heel and sole lift on the left to match the right.  The 
patient will need these permanently because of her continued pain and 
swelling in the mid-foot region.  Repeat x-rays were obtained today.

*       *       *
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REVIEW OF SYSTEMS:   Unchanged from visit of October 2006
other than her foot pain is somewhat worse.    .    .
PHYSICAL EXAMINATION: Well-developed, well-nourished female
She walks with a cane.  She has her custom shoes and inserts and arch
supports on.  She has mild measured gait with the cane.  Inspection of 
the extremities shows some atrophy of the calf.
INTEGUMENTARY EXAMINATION: Shows previous healed laceration
over the foot.  The foot shows on inspection swelling in the Lisfranc’s 
region.
NEUROLOGICAL EXAMINATION: Shows dysesthesias and paresthesias
distal to the area of the crush injury and at the area of the crush injury.
There is tenderness to palpation with guarding.
MUSCULOSKETETAL EXAMINATION: Shows normal subtalar and
ankle range of motion.  There is tenderness and pain in Lisfranc’s joint.
X-RAYS: X-rays show diffuse arthritic changes of the second, third,
and fourth tarsal metatarsal joints.  This has progressed since her visit of
October of last year and now appears to be some minor involvement of
the first tarsal metatarsal and fifth tarsal metatarsal joints.
ASSESSMENT:

1. Lisfranc’s arthritis, diffuse, post-traumatic.
2. Ankylosis right foot with some improvement in intrinsic

muscle lesions in the foot.
PLAN:   The patient and I discussed treatment options.  I explained to her 
that she had a crush injury.  I would refer her for chronic pain management
as she may benefit from blocks.  I think she also might be a candidate for
vocational rehab to try to get a job where she is not up on her feet.  I did
not recommend arthrodesis of the foot following a crush injury.  I explained
to her that this is a difficult prominent further surgery and might result in 
more pain and hat I would refer her to Dr. Murphy or Dr. Jamison for 
evaluation for any possible surgery following a crush injury with post-
traumatic arthritis.  She understands this and I will see her back on an as
needed basis.  No change in impairment. (CX. #1, p. 25).

The record reflects the presence of a January 8, 2008, certificate to return to work relative

to the claimant which was authored by Dr. G.R. Collum.  The certificate noted that the claimant

had been under the care of Dr. Collum from December 31, 2007 to January 4, 2008, and could

return to work on January 4, 2008. (RX. #2, p. 1).  D.r Collum also authored a restricted release

of the claimant on January 8, 2008.   The release reflects that the is “ready to return to work as of



24

8 Jan 08.  She will need to have duty involving little walking and as little standing still as is

possible”. (RX. #2, p. 2).  On January 22, 2008, the claimant was seen by Dr. Collum.  The entry

in the records of Dr. Collum regarding the January 22, 2008, visit reflects, in pertinent part:

#1.   Knee pain, prevents work, following complaint of prolonged standing
 #2    ___ from Oct ‘05 fork lift rune over injury - Both knees hurt but R is 

       worse. (CX. #1, p. 26).

The records of Dr. Collum regarding the claimant’s January 22, 2008, visit also reflects an entry 

that the knee problems were “unrelated to foot injury”. (CX. #1, p. 27).  Dr. Collum did obtain an 

x-ray of the claimant’s right knee.  (CX. #1, p. 28).

On June 10, 2008, the claimant was seen by Dr. Sue N. Ishikawa at Campbell Clinic for

complaint of right foot pain.  The June 10, 2008, report reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: The patient is a 42-year-old female
who on October 5th 2005 was at work when a fork lift ran over her right
foot.  She had multiple wound from that injury.  She did not require any
surgery for it.  She was ut in a boot for six weeks she thinks.  The wound 
took that long to heal.  She was sent to therapy after that.  She has been 
having continuing pain in the foot since the time of the injury and her 
symptoms are worsening more recently.  The most significant part of her
pain is on the bottom part of her foot though she also has pain medially 
about the foot where there is another wound present.  The pain is activity
related.  She has tried some anti-inflammatories that have not helped.

PHYSICAL EXAMINATION:   On physical examination the patient is a
well-developed , well-nourished female in no acute distress.  She appears
oriented to time, place and person and had normal affect.  Height 5 feet 2 
inches, weight 173 pounds, .     .     .  On examination of the right lower
extremity there is minimal swelling present.  The skin wounds appear to 
to be well healed.  There are wounds on the medial side of her hind foot
and also on the plantar aspect in the middle and forefoot.  She is very 
hyposensitive and is unwilling to let me palpate anywhere about the medial
or plantar aspects of her foot.   She is less sensitive laterally on the foot.
She does not seem to have much tenderness over the mid foot joints.
She can dorsiflex to about 5 degrees short of neutral.  She has posterior 
tibial pulse.  I can do no further examination because of the sensitivity 
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about her foot.  On standing she stand mainly on the heel and lateral 
aspect of her foot.  With coaching she is able to put that foot flat.  She
ambulates on the lateral side of that foot.

RADIOGRAPHS: AP/lateral and oblique views of the right foot and AP
mortise views of the right ankle show perhaps mild arthritic changes at 
the mid foot.

ASSESSMENT: RIGHT FOOT CRUSH INJURY
RIGHT FOOT CHRONIC REGIONAL PAIN
SYNDROME

PLAN: a long discussion was had with the patient regarding this diagnosis
and also the prognosis for this.  She was instructed on how to start 
desensitizing her foot.  We will start her on Lyrica and send her to pain 
management.  I discussed with them that this is not specifically an 
orthopaedic problem but more of a nerve problem but I will check her 
back in a couple of months.  No new radiographs need to be obtained.
She will need mor physical therapy but I believe that she is too sensitive 
right now to be able to tolerate that.  She was again strongly counseled on
smoking cessation in order to improve the changes of healing. 
(CX. # 1, p. 31-32).

On November 12, 2008, the claimant was initially evaluated by Dr. Sunil Gera, a

Jonesboro pain management specialist, pursuant to the October 16, 2008, Change of Physician

Order entered by the Medical Cost Containment Department of the Arkansas Workers’

Compensation Commission.  The November 12, 2008, report noted the claimant’s chief

complaints of right foot pain, left hip pain, and right knee pain.  The report further reflects:

HPI: Patient is requesting we address her right foot pain. .   .     .    .

42 year old black female alleged to have been hurt at her workplace
when a forklift ran over her foot causing a crush injury, since then she
has been having this pain.  She has been followed by an orthopedist.

Foot pain is sharp, aching, burning, electric shock in character, 
radiates from the foot to the bottom and to the ankle, circles around
the foot.  Pain is constantly present.  Associated with numbness in 
left hip, right foot and toes, knee.  Noticing weakness in right leg 
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and foot.  Bending body forward, walking, sitting, lifting heavy objects,
sneezing, coughing increases the intensity of the pain.  Denies having
physical therapy for her foot.  She has been treated by orthopedist.
She has taken narcotics in the past.  Contacting an attorney for Worker’s
Compensation and disability.  Denies bladder or bowel incontinence
associated with this pain.

*       *       *

Right foot exam:
On inspection: No swelling.  Smaller in size when compared to 
left foot, possible muscle abnormality.
On palpation: Decreased temperature when compared to left side.
Severe hyperalgesia.  Severe tactile allodynia.  Generalized tendernss
with slight palpation.

*        *       *

ASSESSMENT:
1. Pain foot.
2. Sympathetic mediated pain/RSD right foot.

PLAN:
1. Discussed in detail the above described etiology using the
       spinal modal and spinal chart.  Discussed my diagnosis

with her case manager and her attorney.  Typically lumbar
sympathetic blocks are given, however, it has been more
than three years since her injury, I doubt the block would 
be successful.  In the future if required we will definitely 
proceed with the block.

2. At present patient is able to wear her shoes, she is able to 
walk to some extent, she is somewhat functional.  We will
treat her with pain medication.  Patient is hypertensive and
tachycardic which is highly likely pain induced.  Will start
Methadone which definitely helps with sympathetic mediated
pain and neuropathic pain.  Prescribed a low dose of Methadone
5 mg three times per day.

3. Patient has taken Lyrica in the past without much relief, will
prescribe a different neuropathic medication Neurontin 200 mg
three time per day.

4. Amitriptyline for the night.
5. Review her in one month.  If required to we will order triple

phase bone scan for RSD.
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6. Case manager was curious about her work status.  Advised
patient cannot do a job requiring more than one hour of 
standing.  She can do a job requiring sitting as long as her 
pain is under control with pain medication.

7. There were other questions from the case manager, unfortunately,
it is too soon for me to determine MMI or how long the 
treatment will be required.  This all depends on the patients
response to initial medical management.

8. All of the above was explained in detail to the patient, case
manager, and her attorney and they left happily. (CX. #1, p. 34-35).

On January 21, 2009, the claimant was evaluated by Dr. Reginald J. Rutherford, a Little

Rock neurologist, pursuant to the directions of respondent although the report was characterized

as an independent medical examination.  While the claimant had a designated treating physician

pursuant to the October 16, 2008, Order of the Medical Cost Containment Department of the

Arkansas Workers’ Compensation Commission, there is no evidence to reflect the involvement of

treating physician in the examination of the claimant by Dr. Rutherford.  Indeed, the report was

directed to Shandra Thomas, the case manager, and copied to respondent’s attorney.  The January

21, 2009, report of Dr. Rutherford reflects of the claimant:

Ms. Robinson is seen for an Independent Medical Examination regarding
possible RSD right lower extremity.  Ms. Robinson acted as sole informant.
She was accompanied by Shandra Thomas.  Medical records were provided.
Ms. Robinson was advised she was being seen for an evaluation only and
that I would not be involved in her medial care.

Ms. Robinson suffered a crush injury to the right foot on 10/04/05.  Her
foot was struck by a forklift.  She suffered fractures of the base of the 
second, third and fourth metatarsals.  She has undergone orthopedic 
intervention.  She has residual pain.  RSD has been raised as a possibility.
To this point she has not undergone a triphasic bone scan.

Clinical examination is notable for marked sensitivity to non-noxious
stimuli right foot and foreleg.

Neurological examination reveals normal motor, reflex and sensory
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function both lower extremities.  Gait is antalgic favoring the right let.

Ms. Robinson requires a triphasic bone scan both lower extremities 
special attention directed to the right foot to further evaluate for possible
RSD.  She also requires EMG/Nerve Conduction Study right lower 
extremity to evaluate for possible neuropathic pain.  Both of these entities
are potentially operant in Ms. Robinson’s case.  In the absence of the 
above diagnostic/objective studies definitive diagnosis is not possible.

With respect to the questions posed by Mr. Peoples in a letter he authored
January 20, 2009, these cannot be answered in advance of the above 
studies.  This was reviewed with Ms. Thomas who will arrange for further
testing.  Once this has been completed follow up with myself will be 
required to complete her IME.  (RX. #1, p. 15-16).

On February 5, 2009, the claimant underwent the EMG/Nerve Conduction Study by Dr. Alan

Nadel pursuant to a referral by Dr. Rutherford, the results of which were normal. (RX. #1, p. 17-

19).

In a February 26, 2009, correspondence to respondent’s attorney, Dr. Rutherford relayed

the results of his evaluation of the claimant and responded to questions previously submitted by

respondent’s attorney.  The afore correspondence reflects, in pertinent part:

Ms. Robinson has undergone a triple phase bone scan of the lower
extremities and electrodiagnostic testing right lower extremity.
The triple phase bone scan demonstrated mild to moderate increase
activity mid foot right lower extremity and mild increase uptake 
knees bilaterally consistent with mild degenerative change.  There 
was no evidence for RSD via the triphasic bone scan.  There was
also evidence of lumbar scoliosis.  Electrodiagnostic testing of the 
lower extremity and lumbar spine proved normal there being no
evidence of injury or dysfunction peripheral nervous system. 
(RX. #1, p. 20).

Responsive to the previous questions of respondent’s attorney, the February 26, 2009,

correspondence of Dr. Rutherford reflects that his diagnosis of the claimant’s right foot complaint

is chronic pain; that he disagrees with Dr. Gera’s assessment of RSD of the right foot; and Dr.
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Rutherford concurred with Dr. Jones regarding the claimant maximum medical improvement date

of May 26, 2006, release to regular duties, and no permanent physical impairment relative to the

right foot injury.  (RX. #1, p. 20-22).  In a March 20, 2009, acknowledgment Dr. Gera concurred

with the conclusions of Dr. Rutherford, and relayed that he was discharging the claimant from

further care at his clinic. (RX. #1, p. 23-24).

The evidence in the record reflects that on July 9, 2009, the claimant was seen by Dr.

Tewfik E. Rizk, a Memphis rheumatologist, who does rehabilitation medicine as well.  Dr. Rizk 

is on the staff of The Med, and St. Francis Hospital, and is retired from Methodist and Baptist

hospitals in Memphis.  Dr. Rizk is the medical director of the Rehabilitation Hospital of Memphis,

and continues to maintain a private practice seeing patients.   

The testimony of Dr. Rizk was obtained by deposition on December 10, 2009.  The

claimant was referred to Dr. Rizk by one of her attorneys.  The claimant was seen by Dr. Rizk on

three (3) separate occasions, July 9, 2009; September 14, 2009; and October 8, 2009. (CX. #1, p.

39-41).  In his October 15, 2009, correspondence to claimant’s attorney Dr. Rizk relayed his

assessment of the claimant’s complaints.  The afore reflects, in pertinent part:

It is my clinical impression that most probably this patient has 
avascular necrosis of her left hip.

It is my opinion that her present condition is directly related to 
her injury of Oct. 1, 2005.

Patient has not reached maximum medical improvement yet and
she will need to have an MRI done of her hip to determine further
management. (CX. #1,p. 42).

During his December 10,2009, deposition Dr. Rizk elaborated on his findings from his 

examination of the claimant, the nature and mechanics of avascular necrosis, as well as the 
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recommended diagnostic studies and treatment methods.  Dr. Rizk has access to the results of the 

diagnostic studies performed by Dr. Nadel which included EMG/nerve conduction study.  The 

testimony of Dr. Rizk reflects that  normal nerve conduction studies is not inconsistent with a 

diagnosis of avascular necrosis, noting “it has nothing to do with it”. (JX. #1,p. 29). In 

making his assessment of the claimant’s complaint Dr. Rizk did not review the reports of either 

Dr. Jones or Dr. Rutherford regarding the claimant.  In elaborating of the his assessment in the 

October 15,2009, correspondence, Dr. Rizk testified that he did not know for sure if the claimant 

has avascular necrosis in her left hip, however with an MRI scan he would be “100 percent”. (JX 

#1, p. 11).  

In describing the nature of avascular necrosis the testimony of Dr. Rizk reflects:

Avascular necrosis is a phenomenon which happened if you
disturb the circulation around the hip joint, and what would happen
here is the circulation slow down gradually, and when it slowed down
gradually, the head of the femur itself, which is a piece of bone, will
start to get softer because there is no nutrition going to it. 

That’s the common one is the hipbone, yeah.  It can happen 
in the shoulder joint as well, you know, but the hipbone is the most
common one.  (JX. #1, p. 11-12).

Dr. Rizk outlined the causes of avascular necrosis:

You can have it from trauma.  You can have it from large dose
of steroids treatment, cortisone treatment.   You can have it by sudden
change in the pressure around the human body like people diving deep 
for a long time.  They can have that, and this is the most - - three things
which is very common. (JX #1, p. 12).

Regarding the location of the trauma as a basis for avascular necrosis Dr. Rizk testified:

Trauma to the hip area, yeah, either direct or indirect.  The fact
is the trauma affecting the joint, around the joint.  For example, you
can slid and twist your hip.  That’s the trauma that can cause avascular
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necrosis, or you can hit the hip directly cause avascular necrosis, 
or you can fall from four or five feet, straighten your leg, and 
your leg is straight transmitting all the trauma to the hip joint, that
can cause avascular necrosis.  (JX #1, p. 12-13).

In recounting the history of the claimant’s October 4, 2005, compensable injury to the right foot, 

to include her efforts to pull herself away from the forklift as it passed over her foot along with 

her subsequent “slide” to the floor on her left side was sufficient trauma to cause the avascular 

necrosis in the left hip. (JX. #1, p. 13-15; 22-25). 

Dr. Rizk testified that during the July 9, 2009, examination of the claimant her neurological

evaluation was within normal limits.  Dr. Rizk noted that avascular necrosis is a “joint problem”

adding “the neurologic evaluation you check for nerve problems, and they are completely

different”. (JX. #1, p. 16).  Dr. Rizk also elaborated on his impression of “posttraumatic synovitis

of the right ankle with post-fracture” in the July 9, 2009, report;

When you injure any joint, you create a kind of chronic 
inflammation in the lining inside the joint, and when you examine
joint, you can feel this puffiness and - - of that - - of the joint. (JX. #1, p. 17).

Dr. Rizk testified that the time he recommended the triple bone scan for possible RSD in 

September  2009,  he was not aware that the study had been performed by Dr. Rutherford in 

February 2009.  Regarding the afore Dr. Rizk testified:

I wasn’t aware about it at that time, but when she came the next
visit, she gave me - - she brought that with her, that it was already done. 
(JX. #1, p. 19).

Dr. Rizk was questioned regarding the length of time between trauma and the onset of avascular 

necrosis:

There’s no specific time frame which you can say six months
or a year or two, okay, but definitely it take longer than six months, 
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many months.  And after that, you know, it may take a year before
it really present the whole picture, and because it is slowly progressing
issue, it’s easily misdiagnosed until late stages. (JX #1, p. 20).

It can take longer time, but what I’m trying to tell you as well
is that because this is a slowly progressing pathology, okay, it’s not 
diagnosed early, and that’s why people usually diagnosed with it years
after injury. (JX. #1, p. 26-27).

Dr. Rizk’s testimony reflects that his opinion regarding the nexus of the claimant’s injury to

the impression of avascular necrosis in the left hip is base on the history provided by the claimant. 

Adding that if the claimant’s history is correct, then his opinion is correct, and not speculation.

(JX. #1, p. 26).  The testimony of Dr. Rizk reflects that his impression that the claimant “most

probably”has avascular necrosis of the left is based on his clinical examination of the claimant, as

well as his training, education and experience.  With respect to any additional diagnostic study,

besides the MRI, that suggested the claimant’s complaint was most probably avascular necrosis,

Dr. Rizk testified:

Only thing which I ordered with her as well was the x-ray for 
her lower extremity, her foot and her ankle and her knee and also her 
lumbar spine, and it was just simply I ordered this x-ray to see - - and 
the pelvic bone as well.  I had to see if there are any clear arthritic 
pathology going on in the other joint can explain - - refer the pain to the
hip from the spine or from the knee, but they were all within normal 
limits. (JX. #1, p. 27-28).

Dr Rizk reiterated that the MRI scan would tell conclusive regarding the presence of 

avascular necrosis in the left hip.  Regarding the necessity of the MRI, Dr. Rizk testified:

She definitely needs to have one done to see exactly what’s 
happening in that hip. (JX. #1, p. 28).

Mr. Rizk’s testimony reflects that the regular x-rays would disclose the presence of posttraumatic 

osteoarthiritic changes, however those of the claimant show, “she doesn’t have that now”. (JX #1, 
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p. 29).

Dr. Rizk testified regarding the ability of an individual to continue working before the

avascular necrosis manifested itself following an accident:

Well, it’s not.  You know, after the original injury, as I said,
this is a progressing disease.  It takes slowly, slowly, slowly.  So if 
she work after injury right away for a while, you know, that’s common.

By the way the disease progress and the way it getting worse 
and worse, that’s what starts the problem. (JX. #1, p. 30).

Dr. Rizk elaborated on the disturbance of blood supply to the joints resulting in the avascular 

necrosis:

Through an artery.

Yeah, comes down to the hip joint, and from the hip joint, it 
goes down to the head of the femur itself. (JX. 1, p. 32).

Dr. Rizk noted of the injury:

It disturbs the capillaries and the small vessels around the head
of the joint, and some of them would be torn.  And, of course, if you 
have - - a small capillary is torn, you don’t have enough circulation.

One or two of the big ones would be staying there, and that’s
why they are supplying blood, and that’s why the condition takes time,
because if it happened completely cut off the circulation of that joint, 
then that would be infection of that joint, and immediately you have 
a problem. (JX #1, p. 32-33).

The testimony of Dr. Rizk reflects that in his practice he see patients every day that have 

had the sort of trauma that causes problems similar to that of the claimant.  As far as the 

claimant’s ability to work at the time he first examined her on July 9, 2009, Dr. Rizk testified:

Well, based on my examination of her and my opinion, you 
know, I mean, I need to be really sure what’s going on before I tell
the patient what to do or not to do, but commonly if you have a 
hip problem, then you should not stand, walk for a long period of
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time.  You should avoid repetitive movement and you know, rest 
and sit as much as you can and walk or go stairs as less as you can
until we find out what is exactly wrong.  Then once we find that, 
then we will be more specific on what we need to do and what 
recommendation. (JX. #1, p. 33).

Dr. Rizk testified that while the claimant could perform sedentary work, she could perform work 

which required her to be on her feet or where she was up and down on her feet.  Dr. Rizk’s 

testimony reflects that if the claimant had the MRI which confirmed the avascular necrosis he 

would refer her to an orthopedic surgeon for further treatment, noting that surgery is performed 

for avascular necrosis. (JX. #1, p. 34-35). The testimony of Dr. Rizk reflects that the claimant is 

not at maximum medical improvement as far as the condition of the left hip.

After a thorough consideration of all of the evidence in this record, to include the testimony

of the witnesses, review of the medical reports and other documentary evidence, application of the

appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 4, 2005, the employment relationship existed when the claimant 

earned wages sufficient to entitle her to weekly compensation benefits at the rate of

$209.00/$157.00, for temporary total/permanent partial disability benefits. 

3. On October 4, 2005, claimant sustained an injury to her right foot within the course

and scope of her employment and subsequently developed complaints relative to her left hip

attributable to the accident.

4. Pursuant to Ark. Code Ann. §11-9-514 (a) (3) (A) (iii) (Repl. 2002), Dr. Sunil 

Gera, a Jonesboro pain management specialist, was designated the claimant treating physician in a
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Change of Physician Order entered October 16, 2008, by the Medical Cost Containment

Department of the Arkansas Workers’ Compensation Commission.  

5. The claimant was seen by Dr. Gera on one (1) occasion, November 12, 2008.  

On March 20, 2009, Dr. Gera discharged the claimant from further care with his clinic.

6. The claimant continued to require medical treatment in connection with the 

October 4, 2005, compensable injury, to include an MRI scan of the left hip, which is reasonably

necessary in connection with the treatment of the October 4, 2005, compensable injury.

7. Respondent shall pay all reasonable hospital and medical expenses arising out the 

injury of October 4, 2005.

8. Respondent has controverted the claimant’s entitlement to further medical 

treatment, to include the MRI scan of the left hip.

CONCLUSIONS 

It is not disputed that the claimant sustained an injury to her right foot within the course 

and scope of her employment on October 4, 2005.  Claimant asserts that she continues to

experience residuals from the injury, to include complaints relative to her left, for which she is

entitled to addition medical treatment to include a recommended MRI of the left hip.  Respondent

takes the position that the claimant is not entitled to additional medical benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.  

Medical Benefits

It is undisputed that the claimant sustained a injury to her right foot on October 4, 2005,
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within the course and scope of her employment.  The claimant suffered the injury to her right foot

when it was run over by a forklift.  There is not a dispute regarding the mechanics of the claimant’s

October 4, 2005, injury, or the actions/movements of the claimant in the accident.  Specifically,

when the claimant’s right foot was run over by the forklift the claimant fell to the surface/floor on

her left side.

The credible evidence in the record reflects that the claimant has remained symptomatic

with respect to her right lower extremity since the occurrence of the October 4, 2005, accident. 

Further, the credible evidence in the record reflects that after the claimant returned to her regular

duties in the employment of respondent she continued to complain of symptoms in her right lower

extremity and later her knee and left hip which she attributed to October 4, 2005, accidental injury.

A review of the medical in the record corroborate the claimant’s assertion that she has not

been symptom free since the October 4, 2005, accident.  The medical treatment rendered to the

claimant in connection with the October 4, 2005, compensable injury was initially provided by

medical provider selected by respondent or pursuant to the referral of same, to include Dr. Riley

Jones, a Memphis orthopedic surgeon, who released the claimant to regular duty on May 25, 2006. 

 The claimant continued to register complaints regarding her right foot injury afer her final visit

with Dr. Jones on August 15, 2006, when he opined that she was at maximum medical

improvement.

The claimant continued to obtain medical treatment in connection with her right foot and

lower extremity complaints following the August 15, 2006, visit with Dr. Jones.  The medical

records of the providers to see and provide treatment to the claimant detail the claimant’s history

of the October 4, 2005, work-related accident and complaints attributable to same.  While the
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claimant acknowledged sustaining an injury to her knee as a six-year old, there is no evidence in

the record documenting the claimant having received medical treatment regarding her knees prior

to the October 4, 2005, compensable injury.

The claimant obtained a change of treating physician to Dr. Sunil Gera, a Jonesboro pain

management specialist, pursuant to an October 16, 2008, Order of the Medical Cost Containment

Department of the Arkansas Workers’ Compensation Commission.  The claimant was seen by Dr.

Gera on one (1) occasion, November 12, 2008.  Dr. Gera recommended additional diagnostic

studies based on his examination of the claimant during the November 12, 2008, visit.  Thereafter

respondent directed the claimant to an evaluation by a physician of its selection, Dr. Reginald J.

Rutherford, who referred the claimant for diagnostic studies recommended by Dr. Gera.

Based on the results of the diagnostic studies [EMG/Nerve Conduction Study and triple

phase bone scan] Dr. Rutherford concluded that the claimant did not suffer from RSD, but rather

diagnosed her with chronic pain relative to the right foot.  Dr. Gera was provide the results of the

evaluation by Dr. Rutherford.  Despite Dr. Rutherford’s diagnosis of chronic pain regarding the

claimant’s compensable right foot injury, Dr Gera confirmed in a March 20, 2009, correspondence

that he was “discharging Mr. Robinson from further care with” his clinic.

Ark. Code Ann. §11-9-508 (a) mandates that an employer provide such medical services as

may be reasonably necessary in the treatment of the compensable injury.  Fayetteville School

District v. Knzelman, 93 Ark. App. 160, 217 S.W.3d 149 (2005).  The employee has the burden of

proving by a preponderance of the evidence that medical treatment is reasonable and necessary. 

What constitutes reasonably necessary medical treatment is a question to be determined by the

Commission. White Consolidated Industries v Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001).
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In the instant claim, claimant seeks additional medical treatment to include an MRI scan of

the left hip as recommended by Dr. Rizk.  As noted above the mechanics of the claimant’s October

4, 2005, compensable injury is not disputed.  The claimant has remained symptomatic regarding

the right lower extremity injury since the occurrence of same.  Further, Dr. Rizk has rendered a

credible opinion regarding his impression of the claimant’s left hip complaint, base on his clinical

examination, the history of the October 4, 2005, accident, and his training and experience as

probable avascular necrosis.  Dr. Rizk has recommended an MRI scan for a conclusive diagnosis of

the afore.  Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.3d 375

(2002). 

Dr. Rizk has articulated a basis for the recommended diagnostic procedure, MRI scan of

the left hip.  The claimant sustained a fall on her left hip during the course of the October 4, 2005,

compensable accident and suffered an injury requiring medical treatment of the right foot.  The

evidence preponderates that the recommended diagnostic study - MRI scan - is reasonably

necessary in connection with the treatment of the claimant’s October 4, 2005, compensable injury. 

Bhoannon v. Walmart Stores, Inc., 102 Ark. App. 37, 279 S.W.3d 502 (2008); Terrell v. Arkansas

Trucking Services, Inc., 60 Ark. App. 93, 959 S.W.2d 70 (1998).   Respondent has controverted

the claimant’s entitlement to additional medical treatment.

AWARD

Respondent is herein ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses to included the cost of the recommended MRI scan

of the claimant’s left hip, growing out of and in connection with the treatment of the claimant’s

compensable injury of October 4, 2005.
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This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, until

paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

     


