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ISSUES

This claim was submitted on the record in lieu of a hearing to determine the

claimant’s entitlement to payment of additional permanent partial disability benefits

and attorney’s fees.

At issue is the validity of the impairment rating pursuant to Ark. Code Ann.

§11-9-519 and Rule 34.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on

October 1, 2007, at which time the claimant sustained a compensable right

shoulder injury at a compensation rate of $245.00/$184.00.  Medical expenses,

temporary total disability benefits, and a 4% rating to the body as a whole have

been accepted.  This case was the subject of a previous hearing with an opinion

filed July 23, 2009.
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The claimant contends he is entitled to additional permanent partial disability

benefits for permanent anatomical impairment.  He seeks payment of either an

additional 20% rating for an arthroplasty based on Table 27, page 61 of the A.M.A.

Guidelines, 4th Edition, or alternatively, an additional 4% rating to conform with the

Commission’s August 25, 2009, decision in the case of Frances Johnson v. Siloam

Springs School District, (F806041).

The respondents contend all appropriate benefits have been paid based on

Dr. Charles Pearce’s report of March 27, 2008, and Dr. Jason Stewart’s report of

November 20, 2008.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses, exhibits and briefs.

The claimant argues that his March 27, 2008, surgical procedure, a “right

arthroscopic rotator cuff repair, subacromial decompression and distal clavicle

resection and biceps tendonesis,” should be categorized as an arthroplasty

warranting a rating of 24%.  The respondents maintain that the Commissioners

rejected this argument in the Johnson, supra, case.

Alternatively, the claimant argues that he is entitled to the same rating as the

claimant in the Johnson case based on the same surgical procedure.  The

respondents argue that Ms. Johnson’s 8% rating was based on a poor outcome

while Mr. Robertson was released with no work restrictions.

In the Johnson case, the physician used Table 3 at p. 20 of the Guides to

assess an 8% rating to the body as a whole.  This chart evaluates sensory loss in

the fingers and converts the rating to the body as a whole.  It is merely a conversion

chart.  The chart gives no criteria for determining the rating which can then be

translated from the upper extremity to the body as a whole.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

It is my understanding that the term “arthroplasty” can be used to describe

either remodeling of the joint or joint replacement.  Therefore, I find the claimant in

this case had a resection arthroplasty entitling him to a rating of 24% based on

Table 27, p. 61 of the Guides.  However, I am constrained to follow precedent

established by the Commissioners in the Johnson case.  Ms. Johnson had the same

surgery as Mr. Robertson but the Commissioners awarded only an 8% rating based

on Table 3 at p. 20 of the Guides.

If the Commissioners decline to overturn their decision in the Johnson case,

then I also find the 4% rating to be inaccurate.  Neither Dr. Pearce nor Dr. Stewart

explained how they determined the rating or what chart they used.  Both physicians

did find evidence of crepitation which is ratable under Table 19, at p. 59 of the

Guides.  If the purpose of the impairment rating system is to ensure that all patients

are receiving the same rating for the same type of injury regardless of which doctor

they use, then there must be uniformity in the ratings based either on the

Guidelines or based on case precedent.  I note the 4th Edition of the Guides is now

39 years old and has been superseded by the 6th Edition.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employer-employee-carrier relationship
existed among the parties on October 1, 2007, at which time
the claimant sustained a compensable right shoulder injury at
a compensation rate of $245.00/$184.00.  Medical expenses,
temporary total disability benefits and a 4% rating to the body
as a whole have been accepted.

2. The claimant has proven by a preponderance of the evidence
that he has sustained permanent impairment entitling him to
an additional 4% in permanent partial disability benefits for a
total of 8% to the body as a whole, based upon the precedent
of the Johnson case.

3. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.
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Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al. v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


