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STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on November

18, 2009.  A prehearing conference was held on October 13, 2009, and a prehearing

order was filed the same date.  A copy of the prehearing order was introduced into

evidence without objection.

At the prehearing conference, the parties agreed to the following stipulation:

1.  There was a January 12, 2005, compensable
injury.

The claimant is requesting additional medical treatment from Dr. Carl Covey, the

change of physician, authorized doctor.  The claimant is also requesting an attorney’s

fee on this issue of change of physician.

Respondents contend that the initial visit to Dr. Covey, the change of physician
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doctor, was paid by respondents.  Respondents contend that the treatment by Dr.

Covey is not reasonable or necessary, as Dr. Barry Baskin was doing the same

treatment for a period of time before the change of doctors.  Respondents also contend

the issue is additional medical and not the change of physician issue; therefore,

attorney’s fees are not owed.  Respondents have only controverted additional medical

with Dr. Covey, but contend that the claimant can still see Dr. Baskin.

ISSUES TO BE LITIGATED

1.  Additional medical treatment, specifically by Dr. Covey.

2.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a January 12, 2005, compensable injury.

2.  The claimant has proven by a preponderance of the evidence that he is

entitled to additional medical care and treatment and it is reasonable and necessary

and his authorized treating physician is Dr. Carl Covey.  Respondents are ordered to

pay for care and treatment by the authorized Change of Physician, Dr. Carl Covey.

3.  Respondents are also ordered to pay the claimant’s attorney a fee of $200
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pursuant to Ark. Code Ann. §11-9-715(c)(1), regarding the change of physician issue.

DISCUSSION

The claimant, 56 years old, sustained a compensable back injury while working

for the respondent employer.  The claimant began seeing Dr. Barry Baskin for pain

management following his injury and was getting pain medication.  The claimant

exercised his change of physician to Dr. Carl Covey for pain management and to see if

there were any options other than just medicine to control his pain.  The claimant is

currently taking Hydrocodone, Klonopin, ibuprofen and a drug to replace Lyrica.  In

order to maintain his prescriptions, he must visit the doctor every three months.

The claimant went to see Dr. Covey one time and respondents paid for that visit

but no other visits.  According to the claimant, Dr. Covey wanted to keep him on the

same medications as Dr. Baskin and see him a time or two before he discussed other

options.  Dr. Covey wrote the prescriptions for a 90-day supply but the insurance

company would not authorize these.  The insurance company nurse case manager

attended the doctor’s visit with the claimant.  The nurse case manager faxed the

prescriptions to the insurance company’s pharmacy in Alabama.  When the

prescriptions did not come to his home, the claimant called the nurse case manager

and she advised that the insurance adjuster did not approve these medications, since

they were the same ones that Dr. Baskin has ordered.  The nurse case manager then

had Dr. Baskin fax the same prescriptions for the medications and she then set up

another appointment with Dr. Baskin.  The claimant has now seen Dr. Baskin a couple

times since seeing Dr. Covey.
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The claimant testified that he would like to see Dr. Covey to see if there were

any other options available to him in order to eliminate some of his medications.  The

claimant does not dislike Dr. Basin but he only prescribes medication and has not

presented any other possibilities for dealing with pain.

Under cross examination, the claimant confirmed that he had a surgery in the

mid-1980s and returned to work, had another injury in 2000 with another surgery and

returned to work.  The claimant has had no surgery following the 2005 injury.  The

claimant testified that he was not on pain medication before the 2005 injury.  The

claimant began seeing Dr. Baskin in late 2006 or early 2007 and has continued to see

him every three months.  The claimant confirmed that Dr. Baskin had referred him to

Dr. Bruffett and another surgery was discussed, but that was a last resort.  The

claimant confirmed that he is now on Social Security and Medicare.

The claimant testified that when he saw Dr. Covey, he was also given a return

appointment.  The claimant testified further that Dr. Covey did not refer him back to Dr.

Baskin.  The claimant testified that while the narcotics help him deal with pain, he does

not want to be “hooked on it” for the rest of his life.  The claimant also confirmed that

early on Dr. Baskin had sent him for 12 or 15 visits of physical therapy and he had tried

a TENS unit.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has
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the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

Treatment intended to reduce or enable a claimant to cope with chronic pain

attributable to a compensable injury may constitute reasonably necessary medical

treatment within the meaning of Ark. Code Ann. §11-9-508(a).  See, Chronister v.

Lavaca Vault, Full Workers’ Compensation Commission, June 20, 1991 (D704562).  An

employer may also remain liable for medical treatment reasonably necessary to

maintain a claimant’s condition after the healing period ends.  Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The claimant has proven by a preponderance of the evidence that he is entitled

to additional medical in the form of pain management.  Dr. Baskin has continued to

prescribe medication and has noted the continuing problems the claimant has.  The

claimant was able to see Dr. Carl Covey just once following his change of physician

and then respondents sent him back to Dr. Barry Baskin, since Dr. Covey had not

offered any new treatment avenues.

The claimant in the present case utilized his one-time change of physician

statutory right, as provided under Ark. Code Ann. §11-9-514(a)(3)(A)(ii), where the
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employer chose the initial treating physician and then the claimant had the one-time

right to change physicians.  The claimant had been treating for a number of years with

Dr. Barry Baskin and had no discord with him; however, he elected to change doctors

to see if any other options for treatment were available other than surgery and

prescription medications.  There is no dispute that the Arkansas Workers’

Compensation Commission entered a Change of Physician Order on April 13, 2009,

changing the claimant’s authorized treating physician from Dr. Barry Baskin to Dr. Carl

Covey.  The claimant saw Dr. Covey one time on June 22, 2009 and he did not initially

change the conservative treatment the claimant was receiving from Dr. Baskin.  He

continued the medication prescriptions; however, respondents would not honor these

prescriptions.  The claimant had to get back into contact with the case manager and

ultimately, Dr. Baskin had to issue new prescriptions in order for the claimant to

continue with his medications.  The case manager has made follow-up appointments

with Dr. Baskin and the claimant is no longer allowed to see Dr. Covey.

Since the claimant has followed the protocol in his request and then in his

change of physician that is allowed by the Arkansas Workers’ Compensation law, I find

that the claimant’s authorized treating doctor is Dr. Carl Covey and is no longer Dr.

Barry Baskin.  The claimant presented a good explanation of why he even requested a

change of physician and it had nothing to do with any animosity with Dr. Baskin.  The

claimant wanted a different doctor to take a fresh look at his problems and see if any

other treatment options were available.  Dr. Covey has not been given a reasonable

opportunity to get familiar with the claimant and his problems to offer a change in the
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claimant’s treatment plans.  It may well be that all the conservative treatment options

have been exhausted; however, Dr. Covey should be allowed to decide that.

There has been no dispute that some pain management is reasonable and

necessary for the claimant, since respondents have continued his care and treatment

with Dr. Baskin.  If respondents are allowed to mandate the physician with whom the

claimant can treat after a valid Change of Physician Order has been entered by the

Commission, then the Commission’s Order is meaningless.

In a recent decision handed down by the Court of Appeals, Dotson v. L.R. Nat.

Airport, 2009 Ark. App. 820, ___ S.W.3d ____ (Dec. 9, 2009), the Court reversed and

remanded the case back to the Commission to permit the claimant to return to Dr.

Chakales (the change of physician doctor) to satisfy the peer review company’s need

for additional information related to a recommended MRI.  In Dotson, the Commission

found that the respondent did not violate the change of physician order but instead

there was a genuine mistake on the part of the claims adjuster.  In the present case,

there was no apparent “genuine mistake” on the part of the claims adjuster as to the

authorized treating doctor.

After careful consideration of the testimony and the medical evidence, I find that

the claimant has proven by a preponderance of the evidence that he is entitled to

additional medical treatment and that Dr. Carl Covey is the authorized treating

physician and respondents are liable for continued reasonable and necessary care and

treatment with Dr. Covey.  If the claimant agrees and the respondents want to

simultaneously have the claimant also see Dr. Baskin, they have that option available
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to them.

The claimant’s attorney has requested an attorney’s fee for the change of

physician issue.  Ark. Code Ann. §11-9-715(c)(1) provides that for a $200 fee for legal

services in connection with the claimant’s change of physician request.  I find that the

claimant’s attorney is owed the $200 fee by respondents.  The issue litigated remains a

change of physician issue.

ORDER

The claimant has proven by a preponderance of the evidence that he is entitled

to additional medical care and treatment and it is reasonable and necessary and his

authorized treating physician is Dr. Carl Covey.  Respondents are ordered to pay for

care and treatment by the authorized change of physician, Dr. Carl Covey.

Respondents are also ordered to pay the claimant’s attorney fee of $200

pursuant to Ark. Code Ann. §11-9-715(d)(1) regarding a change of physician issue.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


