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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on January 27, 2010, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on November 24, 2009.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

October 17, 2008, when the claimant contends he sustained a

compensable left shoulder injury.

3. The claimant was earning an average weekly wage sufficient to

entitle him to the maximum compensation rates for both temporary

total disability benefits and permanent partial disability benefits.

4. The claim was initially accepted as compensable but respondents

have now controverted the claim based on Dr. Yocum’s office note of

October 24, 2008.

5. If this claim is found compensable, Dr. Yocum has assigned a five-

percent impairment rating to the body as a whole. 

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Compensability of claimant’s alleged October 17, 2008, left shoulder

 injury.

2. If found compensable, claimant’s entitlement to  appropriate benefits.

3. Controversion and attorney’s fees.

4. Notice prior to November 25, 2008. 

5. Claimant has reserved all other issues, specifically wage loss and

additional medical.
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CONTENTIONS

The claimant contends he sustained a compensable left shoulder injury on

or about October 17, 2008, while working for respondent employer, and is entitled

to appropriate benefits.

The respondents contend that the claimant did not sustain a compensable

injury.  The respondents further contend that the claimant did not report the injury

until November 25, 2008.

The record consists of a one volume transcript of the January 27, 2010

hearing, consisting of the testimony of Matthew Remsing, Michael Steven Donnelly,

and all documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-

hearing Order); Claimant’s Exhibit Number 1 (Medical Records with Index);

Claimant’s Exhibit No. 2 (Medical Bills with Index); Claimant’s Exhibit No. 3 (First

Report of Injury); Respondents’ Exhibit No. 1 (Medical Records with Index);

Respondents’ Exhibit No. 2 (MHC Employee Handbook w/Signed

Acknowledgment); Joint Exhibit No. 1 (Medical Record-John Yocum, M.D. dated

6/30/09).

SUMMARY OF THE EVIDENCE

Matthew Remsing is 54 years of age (dob 8-01-56).  He graduated Catholic

High School and attended a year of vo-tech.  He received training in heating and

air conditioning.  Remsing has worked as a mechanic for the Murphy Hoffman

Company (“Kenworth”) for a little over five years.  At Kenworth, his job duties

include performing work on suspension and alignments on big trucks.  He explained
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that he was injured in September or October of 2008, when he felt a tear in his

shoulder while “pulling really hard” on a long pipe wrench doing an alignment.  He

told a co-employee that he injured his shoulder and that he had to use his right arm

to lift his left arm up over his head.  He did not seek treatment at the time because

he believed it would get better on its own.  When his shoulder did not improve, he

sought treatment with his personal doctor, Dr. Wolverton.  Remsing did not report

his shoulder incident as a work-related injury because he thought it was just a strain

and would get better with an injection.  Dr. Wolverton referred him to Dr. Yocum.

He was given a cortisone injection in his shoulder.  He continued to work.

He first reported the injury to his supervisor on November 25, 2008.  He went

to the company doctor, Dr. Covington.  Dr. Covington referred him back to Dr.

Yocum.  He underwent surgery in January of 2009, followed by physical therapy.

He missed three to four weeks and was paid twice by the insurance company.  He

was released to return to work in June of 2009.  He has continued to work since

that time.  He recently returned to Dr. Yocum because he has continued to have

problems with his shoulder.   He underwent a recent MRI but the results were not

back as of the date of the hearing.  

Remsing testified that he did not injure his left shoulder anywhere other than

work.  He explained that he could not remember exactly when the injury occurred

because he waited so long before he sought treatment, but that he knew exactly

what he was doing when the injury happened. 
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On cross-examination, Remsing explained that he came up with the October

17, 2008, injury date with his supervisor.  He could not recall what he told Dr.

Yocum about how his injury happened.  He agreed that he indicated on a form with

Ortho-Arkansas that his shoulder problem was not work-related, but explained that

he did not think that it was going to be a big deal because his personal doctor had

told him that he just needed a shot and that he would be okay.  He agreed that the

employee handbook indicated that he should report any injury immediately to his

supervisor.  Since the surgery, he has returned to work without restrictions and can

do the job he did prior to the injury with more pain.  He testified that there was

nothing that he can’t do today that he could do before the accident.  Remsing

testified that his shoulder improved after the surgery, but that he had recently begun

having problems with it. 

Michael Donnelly testified for the respondents.  Donnelly works at Kenworth

as the Service Manager and supervises the claimant.  He filled out the First Report

of Injury on November 25, 2008.  He explained that Remsing reported to him that

he had been to his doctor and that he had hurt his shoulder.  He said that “he

thought he had hurt it at work” during a front-end alignment.  He remembered the

truck he was working on and that he had to use a pipe wrench to make the

adjustments.  Donnelly explained that they looked in the computer and found the

date, October 17, 2008, that the identified vehicle was brought in for service.

Donnelly did not witness the accident.  He asked Remsing why he didn’t report the

injury on that day.  Remsing told him that he just started getting sore and went to
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the doctor who told him the problem he had.  Donnelly explained that his procedure

was to go ahead and start the paperwork and send the employee to their primary

care facility.  He explained that Remsing recalled working on an alignment on a

particular truck and they relied on the computer records to find the date of the

incident.  Donnelly did not observe any prior problems that the claimant had with

his left shoulder.  

Medical records reveal that the claimant initially sought medical treatment

from Dr. Wolverton on October 21, 2008, with complaints of pain in his left shoulder

for one month and pain in his left knee. Wolverton characterizes Remsing’s

shoulder problem as tendinitis and as an “overuse injury”.  Remsing was referred

to an orthopedic specialist for consideration of steroid injections.  On October 24,

2008, the claimant was evaluated by Dr. John Yocum with OrthoArkansas.  Notes

reflect that the claimant reported “the onset of  left shoulder symptoms about a

month ago without any particular antecedent trauma or injury”.  X-rays of the

shoulder showed no fracture or dislocation.  He was diagnosed with rotator cuff

tendinitis.  He was given an injection and referred for physical therapy.  On

November 25, 2008, he returned to Dr. Yocum with complaints of continued

shoulder pain after injection and therapy.  Dr. Yocum recommended an MRI of the

left shoulder.  On November 25, 2008, the claimant was seen by Dr. Brenda

Covington at Baptist Health Clinic.  Records reflect that he “hurt L shoulder @ work

when doing an alignment”.  He was diagnosed with a left shoulder strain.  An MRI

of the left shoulder was ordered to rule out a tear of the rotator cuff.  He was
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returned to work with restrictions of no overhead work and limited use of left hand,

lifting, pulling, and pushing.  On December 5, 2008, the claimant underwent an MRI

of the left shoulder.  The MRI revealed

1. Complex supraspinatus tendon tear, with both full-thickness
and partial-thickness components.

2. Severe interstitial tendinopathy of infraspinatus, with area of
coalescence.

3. Severe interstitial tendinopathy of the subscapularis, with early
interstitial tear.

4. Moderate AC arthropathy.

On December 9, 2008, Remsing returned to Dr. Covington for follow-up.  She

reviewed the MRI findings with the claimant.  Covington diagnosed the claimant

with a rotator cuff tear in the left shoulder and referred the claimant back to Dr.

Yocum, the orthopedic specialist.  He was continued on Celebrex and Lorcet. He

was returned to work on the same work restrictions.  He returned to Dr. Yocum on

December 12, 2008.  Yocum recommended that the claimant undergo arthroscopic

rotator cuff repair.  He noted that the claimant would have continuing symptoms and

the possibility that the tear might prove to be irreparable.  On January 14, 2009,

Remsing underwent a left shoulder arthroscopy performed by Dr. Yocum to repair

the rotator cuff tear.  He returned to Dr. Yocum on January 27, 2009.  He reported

that his shoulder was improving, but still painful.  He was referred to physical

therapy and released to return to light duty work on February 3, 2009.  On April 2,

2009, the claimant returned to Yocum for a follow-up evaluation.  He reported

progressive improvement and that he had been doing light duty, mostly sitting at a

desk.  Yocum ordered continued therapy and released him to light duty with no
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lifting greater than 10 pounds.  On April 30, 2009, Remsing returned for follow-up.

He reported continued improvement and feeling “pretty good”.  He told Yocum that

he had been active around the house and working out in the yard with very minimal

discomfort.  He was continuing a home exercise program.  He was released to

regular duty but cautioned to be careful about applying quick loads to the shoulder,

especially in the overhead position.  On June 30, 2009, Remsing returned for

follow-up.  He reported that he was back doing regular work.  He reported some

discomfort.  Yocum determined that Remsing had reached maximum medical

improvement and assigned an 8% impairment rating of the upper extremity

according to the Fourth Edition of the AMA Guides.  

In a letter dated October 24, 2008, Dr. Yocum wrote a letter to Dr. Wolverton

concerning his treatment of Remsing’s left shoulder.  In the letter, Yocom noted that

Remsing “reports the onset of left shoulder symptoms about a month ago without

any particular antecedent trauma or injury.”  Based on x-rays and examination,

Yocum diagnosed him with rotator cuff tendinitis and recommended therapy.  He

noted that if the pain persisted, he would recommend imaging studies and possible

arthroscopic evaluation and treatment.   On the intake form filled out by the claimant

at OrthoArkansas on October 24, 2008, the claimant responded “no” to the question

of whether the injury was work-related and provided “9-24-08" as the date of the

onset/injury.  
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 17, 2008, when the claimant contends he sustained a

compensable left shoulder injury.

3. The claimant was earning an average weekly wage sufficient to

entitle him to the maximum compensation rates for both temporary

total disability benefits and permanent partial disability benefits.

4. The claim was initially accepted as compensable but respondents

have now controverted the claim based on Dr. Yocum’s office note of

October 24, 2008.

5. If this claim is found compensable, Dr. Yocum has assigned a five-

percent impairment rating to the body as a whole. 

6. Claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his left shoulder.

7. Claimant has proven by a preponderance of the evidence that he

reported the injury to his left shoulder on November 25, 2008. 

8. Claimant has proven by a preponderance of the evidence that he is

entitled to the ongoing medical treatment for his left shoulder injury

form November 25, 2008, and continuing through the date of the
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hearing, including the arthroscopic surgery performed on January 14,

2009.

9. Claimant has proven by a preponderance of the evidence that the

medical treatment provided by Dr. Wolverton and Yocum was

reasonable and necessary treatment and causally related to his work-

related injury.

10. Claimant has proven by a preponderance of the evidence that he is

entitled to permanent partial disability benefits based on the 8%

impairment rating assigned by Dr. Yocum.

11. The respondents have fully controverted claimant’s entitlement to

additional temporary total disability benefits.  Claimant is entitled to

a twenty-five percent (25%) statutory attorney’s fee on the indemnity

benefits awarded herein, one-half to be paid by the respondents and

one-half to be withheld from the claimant’s award of benefits.

12. Claimant has reserved all other issues, specifically wage loss and

additional medical.

DISCUSSION

I.  COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) An accidental injury causing internal or external physical harm to
the body or accident injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
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a specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).
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The Full Commission has held that in order to establish compensability of an

injury, a claimant must satisfy all the requirements set forth in Ark. Code Ann. § 11-

9-102 as amended by Act 796. Jerry D. Reed v. ConAgra Frozen Foods, Full

Commission Opinion filed Feb. 2, 1995 (E317744). When a claimant alleges that

he sustained an injury as a result of a specific incident, identifiable by time and

place of occurrence, he must prove by a preponderance of the evidence (1) the

injury arose out of and in the course of his employment and (2) the injury caused

internal or external harm to the body which required medical services or resulted

in disability or death. See Ark. Code Ann. § 11-9-102(4)(A)(i) and § 11-9-

102(4)(E)(i) (Repl. 2002). He must also prove (3) that the injury was caused by a

specific incident and is identifiable by time and place of occurrence. See Ark. Code

Ann. § 11-9-102(4)(A)(i). Moreover, the claimant must establish (4) that the

compensable injury is supported by ‘objective findings' as defined in § 11-9-

102(16).  Ark. Code Ann. § 11-9-102(4)(D); Freeman v. Con-Agra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001). Medical opinions addressing compensability

must be stated within a reasonable degree of medical certainty.  Crudup v. Regal

Ware, Inc., 31 Ark. App. 804, 20 S.W.3d 900 (2000). If the claimant fails to

establish by a preponderance of the credible evidence any of the requirements for

establishing the compensability of the injury, he fails to establish the compensability

of the claim, and compensation must be denied. Jerry D. Reed, supra.  Medical

opinions addressing compensability must be stated within a reasonable degree of
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medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl. 1996). The Arkansas

Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case. We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive. We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty.

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-
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102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 3341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

Conjecture and speculation, even if plausible, cannot take the place of proof.

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

Although the respondents originally accepted this claim as compensable and

provided medical treatment and paid temporary total disability benefits, they have

now controverted the claim based on the October 24, 2008, clinic note and letter

written by Dr. Yocum reflecting that the claimant reported that his shoulder

symptoms had begun a month earlier without any particular trauma or injury.

Respondents further rely on the claimant’s initial indications on the intake form that

the injury was not work-related.  Respondents also contend that the date of October

17, 2008, reflected on the First Report of Injury as the date of the injury is

inconsistent with the date of injury of September 24, 2008, provided by the claimant
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on the Ortho-Arkansas intake form.  Respondents argue that the claim is not

compensable because claimant cannot provide a specific date or time of  when the

shoulder injury occurred.

The claimant has testified that he injured his shoulder while performing an

alignment in October of 2008.  During his testimony,  the claimant testified that he

could not recall the specific date of the injury but that he could recall what he was

doing at the time of the injury – performing an alignment on a specific truck.  His

testimony is corroborated by his supervisor who testified that he and Remsing used

the date of October 17, 2008, based on computer work records related to the

specific truck which had been repaired.  Although medical records suggest that the

left shoulder injury was an “overuse injury” and not work-related, the claimant

testified that he had no prior left shoulder problems or injuries.  The credible

testimony demonstrated that the claimant had never complained or demonstrated

symptoms of a left shoulder  problem.  Although the claimant continued to work and

did not seek medical attention for approximately one month, the claimant testified

that he told a co-worker about the injury when it happened.  He also explained that

he did not seek treatment initially or report the injury as work-related because he

believed his shoulder would get better. 

The Arkansas Supreme Court has held that Ark. Code Ann. § 11-9-

102(4)(A)(i) does not require the claimant to identify the precise time and date upon

which the injury occurred.  Edens v. Superior Marble & Glass, 346 Ark. 487, 58

S.W.3d 369 (2001); Mack-Reynolds Appraisal Co. v. Morton, 2010 Ark. App. 142
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(2010).  However, the claimant’s injury must be attributable to a particular, specific

incident.  Hapney v. Rheem Mfg. Co., 342 Ark. 11, 26 S.W.3d 777 (2000). 

Based on the preponderance of the evidence, I find that the claimant

suffered a compensable left shoulder injury while doing an alignment on a truck at

work.    

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. 

In the instant case, the evidence demonstrates that there is objective medical

evidence which established the current need for treatment.   In the instant case, the

medical records of Dr. Yocum and the MRI support the conclusion that the claimant

was in need of medical treatment for the injury to his left shoulder, including the

arthroscopic surgery in 2009.  This medical evidence is further substantiated by the

testimony of the claimant.  I find that the claimant’s onset of symptoms at work and

the doctor’s recommendations that the claimant see an orthopedist are compelling

evidence that the claimant’s need for medical treatment was related to his work-

related injury.  Based on the clear weight of the medical evidence in this case from

claimant’s treating physicians, I find that the medical treatment provided and
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recommended by Dr. Wolverton and Yocum was reasonable and necessary and

related to the compensable injury.

Claimant is not contending that he is entitled to temporary total disability

benefits.  Rather he is contending that he has reached the end of his healing period

and is entitled to permanent partial disability benefits based on the 8% impairment

rating assigned by Dr.Yocum.  The healing period is defined as that period for

healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  If the underlying condition causing the disability has

become more stable and if nothing further in the way of treatment will improve that

condition, the healing period has ended.  Id.  Whether or not an employee’s healing

period has ended is a question of fact for the Commission.  Ketcher Roofing Co. v.

Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).  In this case, the evidence

demonstrates and the parties agree that claimant has reached maximum medical

improvement.  Therefore, I find that the claimant in entitled to permanent partial

disabillity benefits based on the assigned impairment rating of 8% to the upper

extremity.

II.  NOTICE    

Finally, respondents contend that even if this claim were compensable,

claimant failed to provide notice until November 25, 2008, as required by the

Arkansas Workers’ Compensation laws.  In the instant case, the evidence

demonstrates that the claimant reported a work-related injury to his left shoulder
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on the day of his injury to a fellow co-worker.  He testified that he reported the injury

to his supervisor on November 25, 2008, and sought medical treatment for his left

shoulder problems.  His testimony is corroborated by both the medical records and

the testimony of his supervisor.  At the hearing the claimant indicated that he was

not seeking an award of medical treatment prior to the date of notice, November 25,

2008.  Therefore I find that the claimant is entitled to medical treatment from

November 25, 2008, and continuing through the date of the hearing. 

III.  CONTROVERSION AND ATTORNEY’S FEES

Based on my review of the evidence in this case, I find that respondents

have fully controverted payment of all medical and temporary total disability

benefits.  Claimant’s attorney is entitled to a statutory attorney’s fee on the

temporary total disability  benefits awarded herein.

AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein. 

IT IS SO ORDERED.

______________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


