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STATEMENT OF THE CASE

A hearing was conducted February 26, 2010, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on December 16, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order; however, respondents did dismiss its

defense that the claimant was not performing employment-related services at the

time of the alleged incident as will be set out further below.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1.”
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It was stipulated that the employee/employer/carrier relationship existed at

all relevant times beginning on or about 1987 and continuing through January 31,

2009, including September 10, 2008; that the claimant earned sufficient wages to

entitle him to the maximum applicable compensation rates of $522.00 per week for

temporary total disability and $392.00 per week for permanent partial disability; and

that the claim had been controverted in its entirety for purposes of attorney’s fees.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable back

injury as the result of a specific incident identifiable in time and place of occurrence

on September 10, 2008, at which time he aggravated his pre-existing degenerative

back condition.  Alternatively, claimant maintained that he sustained a gradual

onset low back injury as the result of his job duties required by his employment; that

he was entitled to temporary total disability benefits for the period beginning

January 31, 2009, which was his last date of employment and continuing through

August 3, 2009; that respondents should be held responsible for all medical and

related treatment; together with continued, reasonably necessary medical

treatment; that he sustained a five percent (5%) impairment as the result of his

injury, together with wage-loss disability in an amount to be determined by this

Commission; and that a controverted attorney’s fee should attach to any benefits
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awarded.

During the prehearing conference, the respondent contended that the

claimant did not sustain an injury arising out of and in the course of his employment

while maintaining that the claimant was not performing employment-related services

at the time of the alleged incident on September 10, 2008.  At the hearing,

respondents dismissed this defense, acknowledging that the claimant was

performing employment-related services within the meaning of the workers’

compensation laws when he reported an incident on September 10, 2008.

Respondents maintained that the claimant could not establish an injury supported

by objective medical evidence, and, further,  that the alleged injury was not the

major cause of the claimant’s disability, need for treatment, and permanent

disability.

The claimant, Terry L. Reece,  testified in his own behalf.  Kay Privett was

called as a witness by the respondents.   The record is composed solely of the

transcript of the February 26, 2010, hearing containing numerous medical reports,

as well as the evidentiary deposition of Dr. Robert Abraham which was introduced

as “Respondent Exhibit D” and retained in the Commission file in bound form. 

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with



-4-

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that he

sustained a compensable back injury arising out of and during the course of

his employment with the Commercial Appeal which was the result of a

specific incident identifiable in time and place of occurrence on September

10, 2008, at which time he aggravated his pre-existing degenerative

condition, entitling him to appropriate workers’ compensation benefits.

4. The claimant’s healing period ended on or before February 16, 2009.

5. The claimant was temporarily totally disabled for the period beginning

September 11, 2008, and continuing through February 16, 2009.

6. Respondents are responsible for all medical and related treatment as the

result of claimant’s September 10, 2008, injury and remain responsible for

continued reasonably necessary medical treatment, specifically, medications

to maintain the claimant’s condition.

7. The claimant has failed to prove that he sustained any permanent

impairment and/or wage-loss disability as the result of the September 10,
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2008, incident.  A preponderance of the credible evidence reflects that the

major cause of the claimant’s permanent impairment and/or disability was his

pre-existing degenerative condition, rather than the September 10, 2008,

temporary aggravation of said condition.

DISCUSSION

The relevant facts in this claim are basically undisputed.  In fact, as will be

set  out  further below, there is no genuine dispute that the claimant reported a

work-related incident on September 10, 2008, to his immediate supervisor, as well

as to management for the respondent-employer.  It appears that respondents

initially controverted the claim while maintaining that the claimant was not

performing employment-related services at the time of the reported incident on

September 10, 2008.  As noted above, respondents subsequently dismissed its

employment services defense and asserted that the claimant could not establish an

injury supported by objective medical findings and, further, that the alleged injury

was not the major cause of the claimant’s disability, need for treatment, and

permanent disability.  In my opinion, a preponderance of the credible evidence does

establish that the claimant sustained an aggravation of his pre-existing condition

as the result of the job-related, September 10, 2008, incident which is supported by

objective medical evidence.  Because the claimant’s injury was the result of a

specific incident, a claimant is not required to prove major cause to establish

compensability.  As will be set out further below, major cause is not a requirement
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to establish compensability of a specific incident injury.  It is required to establish

the extent of an injury which is the reason that the claimant’s claim for permanent

disability benefits must be denied.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).

The claimant, Terry Lee Reece, testified in his own behalf.  The claimant is

sixty-three (63) years old.  He began working for the Commercial Appeal on July 7,

1987.  The claimant was employed in the circulation department, his primary duties

to make sure that newspapers were delivered.  The claimant’s job was physically

demanding and required him to lift and transport newspapers, as well as move

newspaper racks weighing up to one hundred twenty (120) pounds.  The record

reflects that the claimant first experienced physical problems involving his low back

in 1988.  The claimant’s initial back problems followed a work-related motor vehicle

accident when a minivan he was driving hydroplaned and turned over in the

median.  The clamant was taken to the St. Bernards Hospital in Jonesboro,

Arkansas, where he was treated, underwent diagnostic studies, and released to full-

duty.  The claimant stated that he next began experiencing problems with his lower

extremities going numb in 2006, at which time he was examined and evaluated by

Dr. Robert Abraham, a neurosurgeon in Jonesboro, Arkansas.  The claimant

underwent a MRI which revealed significant degenerative disc disease.  The

claimant was diagnosed as having moderate to severe spondylolisthesis which, in

his deposition, Dr. Abraham stated was “Grade II spondylolisthesis.”  (Resp. Ex. D,
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pp.6-9)

The claimant acknowledged that he had continued to experience numbness

in his legs and feet from time to time after 2006.  Nevertheless, the claimant

continued working without missing any work until September 10, 2008.  Although

the claimant contended in the alternative that he sustained a gradual onset injury,

it is apparent that the claimant did not have any additional significant problems prior

to the work-related incident, save, his pre-existing spondylolisthesis as set out

below:

Q     Tell me before we get to that event, how was your back from the MRI you had
in 2006 up to the event in September of 2008.  Tell me what you were experiencing.

A     Well, the numbness in my legs and feet and, you know, soreness, you know,
from time to time.

Q     And was there any activity that made your back worse?

A     Yeah, lifting would do it.  Riding in a vehicle which, you know, I drove probably
seven or 800 miles a week, that had a bearing on it.

Q     Was any of the driving that you did, 700 to 800 miles a week, personal driving?

A     No, it was for business.

Q     Was it for The Commercial Appeal?

A     Yes, sir.

Q     So what about the lifting, was any of it personal?

A     No, sir.

Q     All right.  Now, did you have any events, other than this auto accident back in
1988, up to September of 2008 that affected your lower back?
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A     Yes, sir.  You know, several times if I, you know, on a busy morning, you know,
throwing a lot of papers, by the time I got through throwing them it would be, you
know, be – my back would be real stiff.

Q     Okay.  What did you do in response to that problem, if anything?

A     I would use a heating pad, you know.  I tried muscle relaxers and pain pills,
and I don’t like taking that stuff, you know.  When I would get home or at night, you
know, heating pads, that would do the best job.

Q     Okay.  Other than the daily grind of working, throwing the papers, traveling and
such, did you have any other car accidents or slip and falls or any other accident
that affected your lower back in between 1988 and 2008?

A     No, sir.

Q     All right.  Let’s go up to September 10, 2008.  Tell us what happened on that
day.

A     Well, let me back up a couple of days before.

Q     Yes, sir.

A     I believe it was September the 8th.  They had us throwing samples.  That was
part of our monthly bonus package.

Q     And tell us what samples are.

A     Well, that’s where you throw a newspaper with a flyer on it with a price and
who to call to the people that don’t subscribe to you.  Well, I threw 200 samples that
Monday morning, and when you do that or the way I did it and most people, instead
of bagging the papers as you go and, you know, weaving across, I sit on one spot
and I would bag all the papers and lay them over there in my truck seat.  You know,
they’re all in plastic bags, and as you’re going around corners and this and that, you
know, they’re sliding down in the floorboard and over behind the seat, and all that
reaching across and down into the floorboard, around back behind the seat, and my
back had really tightened up that day.  That was on Monday.  It was real
uncomfortable, and then the next day it was real stiff.  Then the next day on the 10th,
I had gone to Blytheville to pick up a rack for a lady for us to bring it in, and I sung
back by Lepanto to put a money mechanism in another rack at Lepanto.  When I got
back to Jonesboro, I stopped to use the restroom, and I wheeled around and
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stepped out, that’s when I got the catch.

Q     Now, my understanding you were at a Quick Stop?

A     Yes, sir.

Q     And you had just opened your door, vehicle door and stepped out?

A     Right.
Q     And tell us what this catch was.

A     Just a catch in my back, just pain, and it was just – it went down both legs and
around the side of my hips and, you know.  And I didn’t even go in the Quick Stop.
I eased myself back up in the truck.  A friend of mine lived over there pretty close,
and I stopped over there at his house and used the restroom.  I sat down there in
a lawnchair, and he had to physically help me up out of it.  I couldn’t place my feet
under me and step up.

Q     Now, it appears from Exhibit B(1) through (3), Terry, that you notified your
employer some time shortly after the incident, is that correct?

A     Yes, sir.  (Tr. 17-20)

The claimant has not returned to gainful employment since September 10,

2008.  The record reflects that the employer paid the claimant’s full-salary through

January 31, 2009, at which time the claimant’s employment was terminated.  There

is no claim for wrongful termination.  The record reflects that the claimant was

terminated along with several other employees due to economic conditions.  There

is no claim for temporary total disability benefits prior to January 31, 2009.  I feel

compelled to point out that because compensability has been determined, it is

unclear whether the claimant was paid full-salary while being required to utilize any

accrued and earned sick and annual leave which would be an improper credit
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against a claim for temporary total disability.  Respondents would be entitled to a

credit if the employer paid the claimant’s salary in lieu of compensation.

COMPENSABILITY

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

As previously noted, respondents have dismissed any employment services

defense.  As reflected above, major cause is not a requirement to establish a back

injury resulting from a specific incident.  Accordingly, respondents’ sole defense is

that the claimant cannot establish his injury by medical evidence supported by
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objective findings.  I must respectfully disagree.  The claimant was initially

examined and treated by Dr. Nathan Turney on September 12, 2008.  Dr. Turney’s

medical history is consistent with the injury as described by the claimant.  Again,

respondents did not dispute that the claimant reported a work-related injury on

September 10, 2008.  Dr. Turney examined the claimant and diagnosed a low back

strain.  He initially took the claimant off work for two (2) weeks while further limiting

his driving and lifting for one month.  Dr. Turney treated the claimant with muscle

relaxers, hydrocodone and intramuscular steroid injections.  Dr. Turney’s findings

and treatment of the claimant for muscle spasms proves that the claimant’s injury

was established by medical evidence supported by objective findings.  (Cl. Ex. A,

p.2)  See, Fred’s, Inc., v. Jefferson, 361 Ark. 258, 206 S.W.3d 238 (2005).

The claimant has satisfied each and every element of proof required to

establish that he sustained an aggravation of his pre-existing condition as the result

of the September 10, 2008, injury.

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the
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injury.  The Commission may consider the claimant's physical capabilities and

evaluate her ability to engage in any gainful employment.  The claimant bears the

burden of proving both that she remains within her healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo v.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).

The claimant’s primary treating physician, Dr. Turney, determined that the

claimant had reach maximum medical improvement on February 6, 2009, at which

time he released the claimant with the only recommendation to continue

medications to maintain his condition and to return in six (6) months for annual labs.

The claimant was referred to Dr. Robert Abraham, a neurosurgeon in Jonesboro,

Arkansas, that had treated the claimant for his previous back and lower extremity

problems in 2006.  The claimant was examined by Dr. Abraham on February 16,

2009.  Dr. Abraham performed a physical examination of the claimant.  In addition,

Dr. Abraham compared the MRI studies from September, 2006, to the MRI studies

performed following the claimant’s September 10, 2008, injury and noted that they

were anatomically identical.  Rather than conduct an exhaustive analysis of Dr.

Abraham’s deposition, suffice it to say that by the time Dr. Abraham examined the

claimant, the claimant’s physical condition had returned to its base-line that had

existed prior to the immediate claim.  Dr. Abraham testified that whatever

permanent problems the claimant was experiencing were related to the pre-existing

Grade II spondylolisthesis.  Accordingly, I find that the claimant’s healing period



-13-

ended on or before February 16, 2009, and that the claimant cannot prove

temporary total disability beyond that date.

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

The claimant was diagnosed with moderate to severe Grade II

spondylolisthesis in 2006.  His diagnosis has remained unchanged.  The record

reflects that the claimant continued to experience periodic problems with his lower

extremities following his diagnosis in 2006.  In fact, surgery was suggested as a

possible form of treatment which the claimant understandably rejected.  No surgery

has been recommended following the September 10, 2008, incident.  The only

recommended treatment has been prescription medication to treat the claimant’s

symptoms.  Respondents remain responsible for all reasonably necessary medical
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treatment to treat the claimant’s symptoms.

PERMANENT DISABILITY

Ark. Code Ann. §11-9-102(4)(F)(ii)(Repl. 2002) provides:

(a)     Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)     If any compensable injury combines with a preexisting disease
or condition or the natural process of aging to cause or prolong
disability or a need for treatment, permanent benefits shall be
payable for the resultant condition only if the compensable injury is
the major cause of the permanent disability or need for treatment.

“Major cause” is defined as more than fifty percent (50%) of the cause.  Ark.

Code Ann. §11-9-102(14)(Repl. 2002).

The major cause of claimant’s impairment and/or disability is his pre-existing

spondylolisthesis.  While I find that the claimant has proven, by a preponderance

of the evidence, that he sustained a compensable aggravation of his pre-existing

condition, respondents are only responsible for the medical treatment and period

of temporary total disability until the claimant reached maximum medical

improvement.   The  major  cause  of  the  claimant’s  continued  disability  is his

pre-existing condition.  Because the claimant did not require medications to

maintain his condition prior to September 10, 2008, I find that the major cause for

his need for maintenance treatment is the aggravating event at the workplace which

respondents must provide.  Respondents are not responsible for permanent

disability benefits.
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AWARD

Respondent, Travelers Insurance Company, is hereby directed and ordered

to pay, to the claimant, temporary total disability benefits at the rate of $522.00 per

week beginning September 11, 2008, and continuing through February 16, 2009.

All accrued benefits shall be paid in lump sum and without discount.

Respondents may claim credit for any periods of time that the claimant received full

wages in lieu of compensation.

Respondents are further directed and ordered to pay all outstanding medical

and treatment related to the claimant’s compensable injury and remain responsible

for continued reasonably necessary medical treatment consistent with the foregoing

findings.

Additionally, because respondents have controverted this claim in its

entirety, claimant’s attorney is entitled to the maximum statutory attorney’s fee on

this entire Award, one-half (½) to be paid by respondents and one-half (½) to be

paid by the claimant pursuant to and limited by Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid. 

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


