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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F710527

JACKIE RAGSDALE, 
EMPLOYEE CLAIMANT

CONESTOGA WOOD SPECIALISTS,
EMPLOYER RESPONDENT

GALLAGHER BASSETT SERVICES, INC.,
INSURANCE CARRIER,                                     RESPONDENT 
                                       

                OPINION FILED AUGUST 5, 2010 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Mountain Home, Baxter County, Arkansas.

Claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney At Law, Mountain Home, Arkansas. 

Respondents were represented by The Honorable Guy Alton Wade,
Attorney at Law, Little Rock, Arkansas.   

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 16,

2010, in Little Rock, Arkansas.  A Prehearing Order was entered

in this case on April 19, 2010.   This Prehearing Order set out

the stipulations offered by the parties, and outlined the issues

to be litigated and resolved at the hearing.

      The following stipulations were offered by the parties, as

the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship 

existed on or about June 18, 2007, and at all relevant times.
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3.  Respondents originally accepted claimant’s right foot

injury as a compensable medical only injury and paid benefits.

4.  The parties will stipulate to the claimant’s average

weekly wage and compensation rates at the time of the hearing.

(The parties agreed that claimant’s average weekly wage at the

time of her compensable injury was $373.20, which entitles her to

a weekly temporary total disability rate of $249.00, and a weekly

permanent partial disability rate of $186.00.

5.  Respondents are entitled to a setoff under Ark. Code

Ann. §11-9-411 for short-term disability benefits received by the

claimant.   

6.  All other issues are reserved under the Arkansas

Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated at the

hearing were limited to the following:

     1.   Constitutional issues.

2.   Reasonable and necessary medical care.

3.  Claimant’s entitlement to temporary total disability

compensation from October 3, 2007, through and until  December 3,

2007. 

4.   Controverted attorney’s fee.

     Claimant’s and respondents’ contentions are set out in their

responses to the Prehearing Questionnaires and are hereby

incorporated herein by reference.           

   The documentary evidence submitted in this case consists of he
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hearing transcript of June 16, 2010, the documents contained

therein, the claimant’s Motion to Recuse and Brief in Support

thereof, which has been blue-backed and marked as Claimant’s

Exhibit No. 4, and respondents’ Post-Trial Brief which also has

been blue-backed and marked as Commission’s Exhibit No. 1. 

The following witnesses testified at the hearing: the

claimant, Amber Avey, and Gerald Ivey.    

                          DISCUSSION

     The claimant, age 64 (2/25/46), sustained an admittedly

compensable injury to her right foot while working for the

respondent-employer on June 18, 2007.  She has a high school

diploma and a Bachelor of Science in Quality Assurance.  The

claimant had worked for Conestoga approximately five years, as an

inspector.  

    According to the claimant, on the day of her compensable

incident, she had been moved from her regular position to another

job of that of an employee who had trouble getting along with

someone.  Therefore, the claimant was required to perform the

duties of a tailor, but it was on the super cell.  As a tailor, she

inspected the broads,’ front, top, bottom, sides and both ends for

discrepancies.  If she found a discrepancy in the board, she marked

it and sent it back to be cut out.  

     She testified that she was having to do rejected boards, 

which is a harder job because it is faster, and you have different

sizes at once.
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     The claimant gave the following testimony regarding the 

incident of June 18, 2007:

Q. How did that happen?

A. Jason Treat, he was a team coordinator for the super
cell, and he ignored safety rules and regulations.  Instead of
bending over and picking up the large board that was on the
floor and putting it on the belt for it to go back to the saw
to be fixed for the proper size, he kicked it, went right into
my foot.

Q. All right.  How big a board was it?

A. It was at least a 36-inch board.

Q. Okay.  And is it a two-by-four, two-by-six?

A. No.  It was a five-quarter.

Q. What is a five-quarter?

A. It's over an inch thick.

Q. All right.  How wide was it?

A. About six inches wide. 

Q.   Okay.

A. Four to six.  Usually, four inches.

Q. What are they using those boards for?

A.   Cabinets for kitchens and bathrooms, offices.

Q. Did you immediately feel pain?

A. It brought me to my knees, knocked the wind out of me.

Q. Tell me where the pain centrally was located.
A. On my toes.

Q.   And can you tell us which toes?

A.   The front of my shoe.

Q.   Okay.  So the middle toe, which is the longest toe and
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the big toe?

A.   Not really the big toe.  It was the one on the side that
was operated on before.

Q. Okay.  So the middle toe of the right foot and --

A. And the one next to it.

Q. The one next to it so --

A. Between it and the small toe.

Q. Okay.  Those two toes, you had immediately onset of pain.

A. Yes.

Q. And what did you do as soon as you felt that pain?  You
say you went to your knees.

     A. I went to my knees.  I had tears in my eyes and they 
were coming down my face because I couldn't catch my breath.
And Jason walked around and asked me if I was okay.  And he
was smiling.

    
     According to the claimant, she went to first aid and safety,

Gerald Ivey, and he put ice on her foot. Since this time, the

claimant testified that she has had problems with it getting cramps

in it, if she ties her shoes to tightly or wear regular street

shoes, as she can only wear tennis shoes.  

     The claimant essentially testified that after the incident, 

her foot got worse.  According to the claimant, the cortisone shots

quit working at all.  Eventually, the claimant had surgery on 

October 3, 2007.  The claimant agreed that she was taken off work

for two months.  

     She essentially agreed that she is asking the Commission to

award her payment for those two months that she was off, plus the
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medical bills associated with the treatment for her right foot.  

      According to the claimant, on the day of incident, she worked

nine hours.  The claimant testified that she could hardly walk to

her car. She testified that she could not wear a shoe until the

next day around noon, as she had to soak her foot in Epson salts.

     The claimant agreed that she was released back to work 

December 3, 2007.  However, she maintains that she did not go back

to work because she kept having nightmares if she went back to work

her foot would be cut off the next time.

     She admitted that she contacted her employer, and talked to

Bob McClellan, but she did not tell him about the nightmares.

According to the claimant, she only told him she did not want to

get hurt anymore.  The claimant testified that she has not gone

back to the doctor because she does not have insurance or any

money.  

     However, with respect to future medical care, for her foot,

the claimant testified that she does not think that there is

anything else they can do for it.  Upon further questioning, the

claimant stated that she would like to have a doctor look at it at

the respondents’ expense. 

     Regarding the first surgery, which occurred prior to her 

work-incident of June 18, 2007, she testified:

Q. -- what was going on?  What was there that was cut off?
Something was cut off of your --

A. My knuckle in that one toe because it was a hammer toe,
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and there was a big calcified thing on the top of it and they
had to remove the whole knuckle because it'd been there for so
long.  I worked with it for years and years and years.  It
never bothered me, but when it got so large that it started
bothering me, the toe laid over, and it caused neuroma on that
side of the toe.

Q. All right.  After he cut it off, did that take care of
it?

A. Oh, yeah.

Q. Are you having any symptoms from that since --

A. Not that side, no.

Q. Okay.  Were you having any symptoms up until the time of
the injury in June of '07?

A. No.  I was just being very careful with it.  I was
standing on correct mats instead of on the hard concrete
floor.  And when I was on my regular job that I was supposed
to be on, there was a ledge underneath the table, that when my
foot got tired, I'd just lay it up on the ledge and kept
working.

     Although Dr. Knox stated in his August 30, 2007 report that

the board fell on the claimant’s foot, she disagreed.  Instead, she

testified the board was kicked onto her foot.

     The claimant testified that the day before her foot surgery,

ten minutes before she left work, they told her that they were not

going to pay for her surgery.  She testified that Dr. Knox, the

lab, and Baxter Regional Hospital have not been paid.  

     She denied that she currently takes pain medication as a

result of having pain in her foot.  However, she agreed that

previously she was taking Naproxen, hydrocodone, Tylenol and Aleve

for her foot.  According to the claimant, these prescription bills
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have not be paid by the respondents.  

      The claimant testified that since her last surgery, the

condition of her foot has stayed.  

      On cross examination, the claimant agreed that she worked 

for General Dynamics for about 10 years.  She was a mechanical

inspector and HAZMAT.  According to the claimant, she had security

clearance and was bonded.  She agreed that she worked several other

different types of factory jobs while she was in California.  

     The claimant further agreed that she moved to Arkansas in

1989.  She admitted that she worked at a shirt factory for a period

of time, and at ConAgra.  She next worked at White Rodgers, as a

machinist, and then she moved over to Conestoga.  The claimant

agreed that her job title was officially described as a tailor, but

she did quality assurance.  She also agreed that she had other work

in the school  cafeteria for a couple of days and as a sub.  The

claimant further agreed that she babysits her granddaughter, whom

she has legal custody of.  

      She admitted that she had some problems with her foot and 

toes before June 18, 2007. The claimant further admitted she

underwent surgery in December 2006, which was performed by Dr.

Knox.  The claimant agreed that at time of this surgery, she

indicated on a form, she had experienced foot pain for years.  The

claimant admitted that back in 1969, she stubbed her toe into a

door facing.  She testified that she had three broken toes.  The
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claimant denied that she had pain intermittently through the years

since this time.  However, she essentially testified that she did

not have pain until the hammer toe started forming, which was some

20 years ago. 

     She testified:

Q. Okay.  And so that pain had just gotten progressively
worse?

A. Yes.

Q. And I think you described it, what would happen is you
got tired easily with the same toe on that particular foot; is
that right?

A. It was hard to walk on it.

Q. And that's why you went to see Dr. Knox.

A. Yes.

Q. And I think you had indicated on your right foot before
the surgery you had in December of '06, it would have been the
little toe, the middle -- the toe next to the little toe and
then your middle toe.

A. Yeah.

Q. Is that right?  Those were the ones that were causing the
most pain?

A. No.  Just the middle toe.

Q. Just the middle?  Okay.  Now, in June or July of '06, is
that when you finally sought out treatment from Dr. Knox?

A. Yes.

Q. And he tried to treat you conservatively or with
injections for a period of time.

A. Yeah, gave me cortisone shots at least once a week.

Q. And did he do medication as well during that time?
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A. Aleve.

Q. Okay.  

A. Naproxen.

Q.  Now, this surgery you had in December of '06 was not
because of anything you'd done at work.

A. No.

Q. Okay.  This was that 20-year --

A. Yeah.

Q. -- progressive pain type situation.

A. Exactly.

     The claimant admitted that after her surgery in December 

2006, she continued to follow-up with Dr. Knox for a period of

time.  She agreed she was off work for some three months after her

surgery.  The claimant testified that she returned to work February

20, 2007.  She agreed that after she returned to work, she would

rest her foot, as she would set it up on a shelf wherever she

could.  The claimant further agreed that she would stand on two

mats, kind of squishy mats so that she was not on the concrete

floor.  

      The claimant admitted that the concrete caused her problems.

Her foot would go numb and hurt.  The claimant indicated that

during the event on June of 2007, the board that was kicked

actually hit the very front of her foot.  She agreed that since the

middle toe is the longest toe, it was probably hit first.  

     She agreed that in addition to soaking with Epsom salts, she
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followed-up with Dr. Knox.  She agreed that she continued working

full-time, including overtime, from the date of the incident, up

until the date of her surgery.  The claimant agreed that she also

saw Dr. Varela’s assistant, and got an injection.

     The claimant admitted that after being released by Dr. Knox,

she has not seen anybody else.  The claimant agreed that no one has

recommended any additional surgery or additional treatment.  She

testified:

Q. So you've not seen anyone for your toes or your right
foot --

A. No.

Q. -- since the last visit you had with Dr. Knox.

A. I have no insurance.

Q. Okay.  

A. I can't afford it.

Q. Okay.  Now, at the time you were seeing Dr. Knox, you
didn't have any insurance, did you?

A. No.  Not after the -- not after I quit.

Q. Right.  But I guess nobody's paid those bills, have they?

A. No.

Q. Health insurance, if you had any, didn't pay for them.

A. Yes, they paid all -- they paid 80 percent of everything.

Q. Okay.  So somebody has already paid the Baxter Hospital,
Dr. --

A. Not all of it.

Q. -- Knox and for any lab work that you told us about. 
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A. Not all of it.

Q. But they've paid at least 80 percent of it.

A. Yes.

Q. Okay.  And you're not taking any kind of medication for
your foot, any prescription medications?

A. No.

Q. You don't have any visits scheduled with Dr. Knox or
anybody else for your foot, do you?

A. No.

Q. Now, Dr. Knox when he released you did not limit any of
your activities, did he?

A. No.

Q. Didn't put any kind of restrictions or limitations? 

A. No. 

Q. Didn't instruct you to stay off your feet?

A. No. 

Q. And he signed off on you returning to work on December
the 3rd of '07.

A. Yes.

     The claimant admitted that she decided on her own to 

voluntarily work due to the nightmares, which she maintains was

pain enough.  She admitted that she applied for unemployment

benefits, and that she indicated she was ready, willing and able to

work.  However, the claimant stated that she was denied benefits

because she quit her job.

     As of the date of the hearing, the claimant worked for United
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Cerebral Palsy(UPS), in kind of a home health setting.  She stated

that she is certified as a CNA.  The claimant essentially testified

that she has done home care for the 20 years she has lived in    

Arkansas.  She testified that she has done this in addition to her

full-time job.  According to the claimant, she has always worked

two jobs.

     The claimant admitted that during the time she was off 

following her surgery in October of 2007, she received short-term

disability from the company.  She admitted that she received this

pay until her release by Dr. Knox.      

     Upon questioning by the Commission, the claimant admitted 

that she had the same symptoms in 2006 that she experienced in

2007, except she did not have the hammertoe. 

     Amber Avey, the claimant’s daughter was called as a witness 

on behalf of claimant.  She denied that her mother was having any

trouble from her first surgery when she was working before the

incident with the board.  Ms. Avey testified:

A. Since the board --

Q. Board was kicked into her foot.

A. She couldn't put her shoe on, it was swelled so bad, and
she'd have to soak it every couple of hours just to get the
swelling to go down.

Q. Okay.  

A. She couldn't get a sock on, either.  I got her some of
them fuzzy socks that you can stretch just so she can get one
of those on so it wouldn't be -- get cold.
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Q. So you had to take care of your mama's foot; is that
right?

A. Yeah.

Q. You were doing that daily.

A. Uh-huh, yes.

Q. So you were able to see it swollen?

A. Yes.

Q. And you were able to see her in pain?

A. Yes.

Q. How do you know she was in pain other than she told you
     she was in pain?

A. I could always tell by her look because she just has that
look, just --

Q. Look?

A. Her eyes, they were always watery -- got watery whenever
she was in pain.

     On cross examination, Ms Avey admitted that she was not living

with her mother during the time of June 2007 to December 2007.  She

admitted that she was aware that her mother continued to work full

time from June 2007, after this event until the day prior to her

surgery in October.  

     Ms. Ivey agreed that she lived down the road from her mother

from 2004 until 2008.  At that point, she moved to Mountain View.

     Gerald Ivey was called as a witness on behalf of the 

respondents.  As of the date of the hearing, he was employed by

Conestoga Woods Specialist, Mountain View.  Mr. Ivey works as
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safety coordinator.  He agreed that he handles workers’ 

compensation claims and those types of issues.  

     He admitted that short-term disability is a benefit provided

to workers.  Mr. Ivey denied that as an employee, payments for

short-term disability are deducted from an employee’s check.  He

agreed that Conestoga paid the claimant $2,280.80 during the period

of time she was off due to her surgery.

     Mr. Ivey testified:

Q. Okay.  Now, are you asking for a credit for those amounts
that were paid by Conestoga in the event that the Court awards
temporary total disability or temporary partial disability for
that period?

A. Yes, sir.  For Conestoga, yes.

Q. Yes, sir.  Now, as I understand it, was there anything or
would there have been anything deducted from Ms. Ragsdale's
pay with regard to those benefits that you're aware of?

A. Not that I'm aware of, no.

     A review of the medical evidence shows that on September 19,

2006, the claimant completed a patient questionnaire for Regional

Orthopaedic Health Care.  The claimant stated that she presented

due to “hammertoe and ulser (sic) under it, burning and numbness.”

In this questionnaire, the claimant stated that the location of her

pain was in the “right foot,” that she had the pain for years, and

it was made worse by standing.  

     The claimant underwent evaluation with Dr. Thomas Knox on

September 28, 2006 due to soreness and pain in the right foot. He

noted that the claimant had tingling in her toes and a burning
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sensation, as well as hammering of the third toe.  He indicated

that this bothered her when walking.  His impression was: “Classic

Morton’s neuroma of the third and fourth, atypical Morton’s

Morton’s neuroma of second and third, and hammertoe deformity of

the third toe.”  Dr. Knox recommended a cortisone injection into

the metatarsal interspace.”

      Dr. Knox perform surgery on December 6, 2006, in the form 

of, “Excision of Morton neuroma second and third interspace, right

foot.  Proximal interphalangeal arthrodesis, right third toe.” 

At that time, he diagnosed the claimant with, “1.  Morton’s

neuroma, second and third interspace, right foot.  2.  Hammertoe

deformity of the third toe.”     

      The claimant saw Dr. Knox for follow-up care on December 14,

2006. He noted that the claimant was doing well, having no

problems.

     On December 29, 2006, the claimant returned for follow-up 

care with Dr. Knox.  In his report of that date, he wrote:

Jackie returns for follow-up on PIP arthrodesis of the right
third toe.  She states, “I stubbed my foot the other day,
causing pain and the pin was drove in a little further.”

PHYSICAL EXAMINATION: There is some ecchymosis.  Her wounds
are clean.

PLAN: I recommend pin removal today.  She may advance to
weightbearing as tolerated ambulation.  She may transition
herself into a regular shoe.  Recheck in three weeks.

     Dr.  Knox saw the claimant again on January 16, 2007.  At 

this time, he noted that the claimant had “a little swelling” but

was otherwise doing well.  Dr. Knox further noted that her motion
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was fine.  

     In a medical note dated February 12, 2007, Dr. Knox wrote the

following:

Jackie returns for a follow-up of his(sic) hammertoe
correction of the third toe and excision of Morton’s neuroma.
She has noted a lump based over the plantar surface of the
fourth toe, which she states prevents her from wearing house
slippers or going barefoot.  She has no complaints where we
did the hammertoe correction or took the neuroma out.  She
also has a new complaint of left knee pain.  She twisted her
knee the other day and she has had swelling and pain in the
knee since that time.  The patient did have bilateral patella
fractures in 1988.

PHYSICAL EXAMINATION: Right foot-The site of the PIP
arthrodesis is well healed without appreciable pain.  The
second and third innerspace is nontender.  She has a little
tenderness directly over the plantar surface of the fourth MP
joint.  I do not palpate evidence of a Morton’s neuroma in the
innerspace.  Hip motion is normal.  Left knee extension is 0,
flexing to 130 degrees.  Lachman and posterior drawer are
negative.  McMurray elicits a little tenderness medial.  There
is a trace effusion.  The skin shows no unusual tophi,
lessions, nodules, or ulcers.  Pedal pulses are present.

X-RAYS: X-rays of the left knee reveal patellofemoral tilt.
There is no evidence of arthritis.

IMPRESSION: Probable meniscus tear.

PLAN: MRI scan of left knee.

    The claimant returned to see Dr. Knox on June 29, 2007.  He

reported the following:

The patient presents to the clinic today with the complaint of
pain in the right foot.  The patient was last seen in the
clinic on 5-4-07 for evaluation of right knee pain.
Recommendation at that time was for a MRI scan but the patient
has not yet obtained the MRI and will return at a later date
with the results.  The patient’s complaint today is pain of
the ball of her right foot, over the fourth metatarsal head.
The patient has been previously seen for a hammertoe
correction of the third toe and excision of Morton’s neuroma.
The patient states she had a one-time event when she
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experienced pain in the ball of her foot while at work.  The
patient states she was bearing most of her weight on that foot
for a good part of the day, which caused her to have some
pain.  There have been no other occurrences of pain since that
time.

PHYSICAL EXAMINATION: There is no tenderness to palpation
across the ball of her foot.  There is no swelling or
deformity of the right foot.  No ecchymosis or erythema.  The
surgical incision, from excision of Morton’s neuroma, has
healed well.

X-RAYS: Two view of the right foot appear normal.  The x-rays
are also reviewed by Dr. Luter.

PLAN: The patient is to wear shoe inserts while at work.  She
can return to the clinic in two months for a follow-up.

     Dr. Charles Varela saw  the on July 30, 2007.  In a medical

note from that date, he wrote:

     CHIEF COMPLAINT: Right foot pain.

HISTORY OF PRESENT ILLNESS: Jackie is a 61-year-old female who
since the age of 19 when she fractured her foot, has had
problems with her foot.  Apparently she has had hammertoes and
a Morton’s neuroma surgery.  She was doing a slightly
different job at work, stressing her right foot and developed
some marked discomfort.  She feels a pain just to the lateral
of her previous surgery done at the second and third toes.
Her chart was reviewed and is otherwise noncontributory to
this problem.

ON EXAM: Exam shows some tenderness between the third and
fourth metatarsal heads, which increase with lateral pressure.
There are well-healed dorsal skin incisions between the second
and third toes.  There is no significant swelling or redness.
X-ray was normal.

ASSESSMENT: Probable Morton’s neuroma.

PLAN: Therefore today we injected the third/fourth interspace
and she has rapid relief.  We will see how this helps over
time.  She is advised that well supportive shoes however would
be recommended.  If this continues to be a problem, she may
want to consider excision of the neuroma. 

     On August 30, 2007, the claimant was seen by Dr. Knox for re-
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evaluation.  He noted that since he last saw the claimant, she had

a board fall on her foot, which aggravated her pain.  Dr. Knox

noted that the claimant had received a cortisone injection into the

third and fourth metatarsal interspace by Dr. Varela, the plant

physician, which had not helped much.  He also noted that the

claimant had recurrent pain in the foot.  Dr. Knox wrote:

PHYSICAL EXAMINATION: She has exquisite tenderness to
palpation of the there third and fourth innerspace with a
burning sensation into the third and fourth toes.

     IMPRESSION: Morton’s neuroma of the right foot.  

PLAN: I recommend excision of the Morton’s neuroma.  We will
need to get clearance from Workman’s (sic )Compensation.

     On October 3, 2007, the claimant underwent a second surgery

with Dr. Morton due to “Morton’s neuroma, right foot.”  The

procedure performed was, “Excision, Morton’s neruoma, right foot.”

     The claimant presented to Dr. Knox’s clinic on October 10, 

2007 for postop follow-up on excision of the Morton’s neuroma from,

the right foot, which was performed on October 3, 2007.  At that

time the claimant, the claimant stated her pain had been minimal.

                          ADJUDICATION

A.  Recusal Motion and Constitutional Issues

     On June 9, 2010, the claimant filed a Motion to Recuse and a

Brief in support of said Motion in this matter with the Commission,

challenging, inter alia, the constitutionality of the provisions of

the Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges. 

     Respondents filed a Response and/or Post-Hearing Brief with
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respect to the claimant Motion Requesting Recusal and/or responding

to the constitutional claimant raised by the claimant.

    With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional challenges,

I find that the Arkansas Court of Appeals has soundly rejected

identical arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, ___ S.W.3d ___ (Ark. Ct. App. Feb. 21, 2007), pet. for rev.

denied, No. 07-268 (Ark. May 3, 2007).  

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find his constitutional challenges to be

without merit.  Accordingly, I find that the Act is constitutional.

B. Additional Medical Treatment

     The crucial issue for determination in this matter is whether

the claimant is entitled to additional medical treatment for her

compensable right foot injury of June 18, 2007.

    An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).

     After reviewing the evidence in this case impartially, 
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without giving the benefit of the doubt to either party, I find the

claimant has failed to met her burden of proving by a preponderance

of the evidence that she is entitled to additional medical

treatment for her compensable right foot injury of June 18, 2007.

     Here, the claimant suffered an admittedly compensable injury

to her right foot, on June 18, 2007.  The evidence demonstrates

that a co-worker kicked a board, striking the front of the

claimant’s right foot.  The respondents accepted the claim as a

compensable medical only injury and paid benefits.  Hence, the

parties have stipulated the same.   

     However, the respondents subsequently controverted the 

claimant’s entitlement to additional medical, which included, but

was not limited to the surgery that Dr. Knox performed on October

3, 2007, in the form of, “Excision, Morton’s neuroma, of the right

foot.” 

   Both the medical evidence and the claimant’s testimony

demonstrate that the claimant suffered chronic pre-existing

problems with her right foot dating back at least some 20 years.

     Specifically, in September 2006, Dr. Knox assessed the 

claimant with “Classic Morton’s neuroma of the third and fourth,

atypical Morton’s Morton’s neuroma of second and third, and

hammertoe deformity of the third toe.”  

     In December 2006, Dr. Knox performed excision of Morton 

neuroma, second and third interspace, of the right foot, and

hammertoe correction of the third toe.   
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     The claimant’s testimony demonstrates that she did not have

any further complications with her right foot after this first

surgery.  However, the medical evidence of record indicates

otherwise.  

    In fact, on February 12, 2007, Dr. Knox wrote, in pertinent

part, “She has noted a lump based over the plantar surface of the

fourth toe, which she states prevents her from wearing house

slippers or going barefoot.”  

   While I am persuaded that the June 18, 2007 incident,

temporarily aggravated the claimant’s pre-existing right foot

problems, the medical evidence demonstrates that such temporary

aggravation resolved by the time the claimant was evaluated on June

29, 2007(see above full discussion of medical note).   This finding

is further supported by the fact that the claimant continued

working from the date of the accident, up and until the day prior

to her surgery of October 3, 2007.          

     Although the claimant admittedly had continued problems with

her right foot, for which she underwent surgery on October 3, 2007,

the overwhelming weight of the evidence demonstrates that those

problems and the need for surgery were due to her pre-existing,

“Classic Morton’s neuroma of the third and fourth toes.

     In sum, the preponderance of the evidence before me, 

demonstrates that the claimant did not sustain “Morton’s neuroma,

of the right foot,” as the result of her June 18, 2007, temporary

aggravation of her pre-existing foot condition, and that based on
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Dr. Knox’s operative report of October 3, 2007, this surgical

treatment was not causally related to the board kicking incident.

    As a result, this claim is hereby respectfully denied and

dismissed in its entirety.  All other issues in this matter are

hereby rendered moot and have therefore not been addressed herein

this Opinion.                                

              FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  The employee-employer relationship existed at all       
         relevant times, including June 18, 2007.

3.  Respondents originally accepted claimant’s right foot
         injury as a compensable medical only injury and paid    
         benefits.

4.  The claimant’s average weekly wage at the time of her   
    compensable injury was $373.20, which entitles her to a 
    weekly temporary total disability rate of $249.00 and a 
    weekly permanent partial disability rate of $186.00.

5.  Respondents are entitled to a setoff under Ark. Code
         Ann. §11-9-411 for short-term disability benefits 
         received by the claimant.

6.  The claimant’s Motion to Recuse is hereby denied.       
    I find the Act to be constitutional.

   
7.  The claimant has failed to prove by a preponderance of 

         the evidence her entitlement to additional medical 
         treatment for her compensable June 18, 2007, right 
         foot injury.    

8.  All other issues are reserved under the Arkansas
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         Workers’ Compensation Act.

                              ORDER

     For the reasons discussed herein this Opinion, this claim 

must be, and hereby is, respectfully denied.      

IT IS SO ORDERED.

                   ________________________
           CHANDRA HICKS
       Administrative Law Judge      
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