
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F613850

DONALD RAGSDALE, EMPLOYEE CLAIMANT

LVL, INC., EMPLOYER RESPONDENT

AIG CLAIMS, INC., INSURANCE CARRIER/TPA RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED JANUARY 20, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on October 23, 2009,
at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. M. Scott Willhite, Attorney-at-Law, Jonesboro,
Arkansas.

Respondent #1 represented by Ms. Melissa Wood, Attorney-at-Law, Little Rock,
Arkansas.

Respondent #2 excused from hearing.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical treatment, additional permanent partial disability benefits, and attorney’s

fees. 

At  issue is reasonable and necessary medical treatment for the

compensable neck injury as defined by Ark. Code Ann. §11-9-508; whether or not

the claimant sustained bilateral carpal tunnel syndrome at the same time as his

compensable neck injury pursuant to Ark. Code Ann. §11-9-102; and whether or not

the anatomical impairment rating assigned to the compensable neck injury conforms
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with the AMA Guidelines and Commission Rule 099.34.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant on the issue of the neck injury.  However, I find the bilateral

carpal tunnel injury was pre-existing.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

September 20, 2006, at which time the claimant sustained a compensable injury to

his back, neck, and left shoulder at a compensation rate of $488.00/$366.00.

Medical expenses, temporary total disability benefits, and a twelve percent (12%)

rating to the neck as assigned by Dr. Steven L. Cathey have been accepted.  The

Medical Cost Containment Division approved a change of physician on March 3,

2008, from Dr. Robert E. Abraham to Dr. Gregory F. Ricca.

The claimant contends that he developed traumatic carpal tunnel syndrome

(CTS), at the same time as the compensable neck injury.  He seeks payment of

medical treatment for both hands.  The claimant also contends he remains

symptomatic from the compensable neck injury and wishes to pursue treatment

(spinal cord stimulator) recommended by Dr. Ray Greaser for pain management.

Additionally, the claimant seeks payment of permanent partial disability benefits

equivalent to three percent (3%) (the difference between Dr. Braden’s fifteen

percent [15%] rating and Dr. Cathey’s twelve percent [12%] rating).



-3-

The respondents contend the CTS is unrelated to the compensable injury

based on Dr. Cathey’s opinion.  The respondents also contend the treatment

recommended by Dr. Greaser is unreasonable and unnecessary.  All appropriate

permanent partial disability benefits have been paid based on Dr. Cathey’s

assessment of Table 75, page 113, of the AMA Guidelines.  Dr. Braden’s rating is

inappropriate  because  it  is based on the Diagnosis-Related Estimate (DREs),

page 104 under “Cervicothoracic Category III: Radiculopathy.”

The following were submitted without objection and complete the evidence

of record: the parties’ prehearing questionnaires and exhibits contained in the

transcript.

The claimant was the only witness to testify at the hearing.  He held his head

stiffly throughout the hearing and turned his body rather than his neck. 

The claimant, age 41 (D.O.B. May 24, 1967), drives a truck, delivering mail

between Newport, Arkansas, and Chicago, Illinois.  He began work for the

respondent-employer in 2005 and remains employed there (Trp. 20-21, 36).  He

has passed a Department of Transportation (DOT) physical since the compensable

injury in 2006 (Trp. 32).  His health history includes a 1986 right knee arthroscopy,

back surgery with Dr. Rebecca Barrett-Tuck in 2001, and a diagnosis of CTS in

2002.

On September 20, 2006, the claimant injured himself trying to unhook the

trailer when the pin failed to release, (Trp. 8-10).  He experienced a sensation in his
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left forearm like a pulled muscle but gradually his symptoms worsened to include

his left shoulder.  He developed sleep disturbance, loss of strength in his left arm,

neck pain, decreased range of motion in his neck and an inability to raise his left

arm.

The claimant reported the injury and the carrier accepted the neck injury but

not the claim for CTS.  Ultimately, Dr. Robert Abraham performed surgery (fusion)

on January 3, 2007, at C6-7 for a large herniated nucleus pulposus.  The claimant

stated he continued to experience neck and left arm pain after the surgery and was

treated by Dr. Greaser for pain management.  He did not find the epidural steroid

injections helpful and was unable to take pain medication and continue driving a

truck.  Dr. Greaser has recommended a spinal cord stimulator which the claimant

would like to pursue, (Trp. 19-24, 27).

On cross-examination, counsel emphasized the fact that the claimant had

been diagnosed with bilateral carpal tunnel syndrome in 2002.  The claimant stated

he did not recall the diagnosis and was not bothered with wrist pain until after the

compensable injury in 2006, (Trp. 11-13, 31).  He experienced some tingling in his

fingers for four (4) or five (5) months, but the symptoms resolved and he had no

problems from 2003 until 2006.  He now has nighttime paresthesia.   Counsel also

pointed out the claimant had been released with no work restrictions for his neck.

He has remained employed as a truck driver with the respondent-employer.  He

continues to smoke (which adversely affects healing), takes only over-the-counter
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medication, and has passed DOT physicals since the injury.

MEDICAL EVIDENCE

On November 2, 2001, Dr. Barrett-Tuck performed surgery (diskectomy at

L5-S1), on the claimant who continued to experience back and bilateral leg

symptoms in 2002.  Dr. Barrett-Tuck referred the claimant to Dr. Terence Braden

based on complaints of bilateral hand paresthesia and pain.  An EMG-NCV study

performed on January 11, 2002, was positive for mild to moderate CTS on the left

and mild CTS on the right.  In her report of February 7, 2002, Dr. Barrett-Tuck

scheduled additional diagnostic testing of the claimant’s back and commented,

“carpal tunnel release can be done at his convenience as he has bilateral carpal

tunnel syndrome worse on the left.”

Four (4) years later, on September 20, 2006, the claimant sustained the

compensable injury.  He saw his family physician, Dr. Kevin Diamond, on October

4, 2006, reporting left arm, shoulder, and neck pain after “pulling on something on

his truck.”  The claimant also described a burning sensation in his left arm and a

loss of arm strength.  He stated he had no prior history of arm or neck problems.

A second EMG/NCV study was performed on October 13, 2006, by Dr. Mario Cauli.

The claimant was diagnosed with “normal nerve conduction study/EMG of the left

upper extremity.  No electro-physiological evidence of entrapment neuropathy,

large fiber polyneuropathy, myopathy, or radiculopathy.”

Dr. John Woloszyn examined the claimant on November 6, 2006, prescribed
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medications and injections, and ordered an MRI scan.  Testing confirmed a large

disc herniation at C6-C7 with cord impingement on the left and osteophytes at C2-3

on the right and bone spurs at C5-6.

Dr. Robert Abraham performed a surgical fusion at C6-7 on January 3, 2007.

The claimant continued to experience left forearm pain and numbness in his hand

after surgery and developed right shoulder pain and numbness in his right hand,

(see Dr. Abraham’s reports of February 9, 2007, and April 4, 2007).  Dr. Abraham

prescribed physical therapy and medication, but the claimant’s symptoms of left

forearm pain and numbness in his left wrist and fingers persisted.  Dr. Abraham

noted spasms of the trapezius and weakness in the left arm (triceps, biceps, and

grip strength) with fasiculations in the forearm.  “Fasiculation” is defined as the

twitching of the muscle visible through the skin associated with  neurogenic muscle

atrophy, p. 610 Dorland’s Illustrated Medical Dictionary, 28th Edition.

A third EMG/NCV study was performed May 9, 2007, which showed no

evidence of cervical radiculopathy.  The test was, however, positive for moderate

to severe CTS in the left wrist and moderate CTS in the right wrist, (see Dr.

Abraham’s report of June 4, 2007).  A repeat MRI scan of the neck showed minimal

cord contact at the surgical site of C6-7, with moderate nerve root abnormalities at

C3-4 and minimal nerve root abnormalities at C5-6 on the right, (see Dr. Abraham’s

report of June 4, 2007).  Dr. Abraham excused the claimant from work until the

claimant could receive surgery for bilateral CTS.  He noted the claimant’s chronic
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neck pain and stiffness and left hand sensory loss and weakness in the medial

innervated muscle would make driving difficult, (see Dr. Abraham’s report of June

13, 2007).  Dr. Abraham signed a report dated June 30, 2009, causally connecting

the CTS injury to the compensable injury on September 20, 2006.

The insurance carrier sent the claimant to Dr. Steven Cathey on September

27, 2007.  Dr. Cathey opined the claimant’s CTS was not related to the neck injury.

I went ahead today and checked a lateral cervical radiograph.  The
arthrodesis at C6-C7 appears to have healed nicely.  There is
incorporation of the allograft bone and good positioning of the
anterior spinal instrumentation.  There is no evidence of
pseudarthrosis, failed fusion, etc.

In my opinion, Mr. Ragsdale’s left arm and hand pain is secondary to
a residual C7 radiculopathy as well as carpal tunnel entrapment
syndrome on the left.  Unfortunately, I do not see the radiculopathy
getting any better.  At this point, I believe the patient has reached
maximal medical improvement with regard to the occupational injury
as well as the subsequent surgical procedure.  According to AMA
Guidelines he is entitled to a 12% permanent partial impairment
rating to the whole person.  I believe he can now be released to
return to work without restrictions while awaiting surgery for his CTS.

The carpal tunnel syndrome, however, is not in any way related to the
occupational injury of September 20, 2006.  This is a condition that
develops over time and not to a specific injury.  In other words, it
would not be my opinion that the surgical procedure designed to
alleviate the entrapment of the left median nerve should be covered
under works [sic] compensation.  The patient is going to discuss this
with Dr. Abraham.

Lastly, is the issue of why there is a discrepancy between the two
sets of EMGs and nerve conduction studies.  A neurologist who
performs electrodiagnostics testing could perhaps provide some
insight.  My impression would be that there is some variation in the
expertise of the examiner, because I do not believe carpal tunnel
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syndrome could have developed to an extent that it is “moderate to
severe” in just the course of a few short months.

The claimant came under the care of Dr. Gregory Ricca on April 18, 2008.

The claimant reported daily headaches, pain in his left forearm and tingling in his

left hand.  Dr. Ricca reviewed the claimant’s diagnostic studies and opined that his

symptoms were not causally related to CTS.

I told him that I do not see anything bad on the current studies.  He
does have electrical bilateral CTS but the symptoms he reports are
not consistent with CTS.  His pain deep in the extensor muscles of
the left forearm may be epicondylitis though I did not find this on
today’s examination.

Mr. Ragsdale may need to see Dr. Woloszyn for his left shoulder pain
and loss of ROM at the left shoulder.  I am concerned about the “flat”
appearance of the cord at C6-7 on the cervical MRI of 5/9/7.

After a long discussion, we agreed to a cervical myelogram and
cervical flexion/extension x-rays.

I advised Mr. Ragsdale to quit smoking as this destroys the spine.  He
told me that he quit for 4 months after his ACDF but based on his
description, he became very irritable.

Diagnostic testing was performed on May 13, 2008, which showed a solid

fusion but there was no evidence of neural compression.  Dr. Ricca referred the

claimant to Dr. Greaser.  He prescribed injections which were ineffective so he

recommended a peripheral nerve field stimulator for headaches and a spinal cord

stimulator for neck pain, (see his letter of July 30, 2008).  In a report dated February

13, 2009, Dr. Greaser explained that the claimant was a good candidate for the

procedure:
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The patient presents with all the classic features of an advanced
neuropathogenic pain state consisting of the following features:

!Non-physiological, organic origin of chronic pain.
!Elemental peripheral/central nervous system neuroplastic auto– and
hetero–sensitization, neuronal excito-toxicity, and wind up.
!Chronic unremitting pain with a duration of over three years.
!Protracted clinical course involving cumulatively costly, ineffective
conservative therapies to date.

In his report of October 16, 2009, Dr. Greaser opined that the claimant’s

head, neck, and arm pain were related to the compensable injury.  He proposed a

trial of the stimulator and if that proved effective, then a surgical implant would be

performed.

The carrier arranged for the claimant be be seen by Dr. Terence Braden on

May 4, 2009.  He prescribed Cymbalta and Lyrica for upper extremity pain in a C7

dermatomal distribution related to the cervical radiculopathy.  Dr. Braden assessed

a fifteen percent (15%) rating based on Category III Radiculopathy on page 104 of

the AMA Guidelines.  In response to questions from nurse Rebecca Poston (who’s

letter was not provided), Dr. Braden comments, “I cannot state within a reasonable

degree of medical certainty that a peripheral nerve field stimulator nor a spinal cord

stimulator will give Mr. Ragsdale a significant or complete improvement in his

current pain.”  I do not know how nurse Poston phrased her questions to the doctor,

but the standard of “reasonable degree of medical certainty” is not required under

Ark. Code Ann. §11-9-508.  The Act provides only that the treatment be “reasonably

necessary in connection with the injury.”
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In a subsequent report dated September 17, 2009, Dr. Braden opined that

the claimant’s CTS was unrelated to the compensable injury and released the

claimant at maximum medical improvement.

IMPAIRMENT RATING

The Commission rates impairment using the out-of-date 4th Edition of the

AMA Guidelines published in 1993, pursuant to Rule 099.34.

Dr. Cathey assessed a twelve percent (12%) rating based on Table 75 at

page 113 of the AMA Guidelines, under 3.3j “The Range of Motion Model.”  My

reading of the chart is that a single level fusion with residual symptoms is worth ten

percent (10%).  It is unclear how Dr. Cathey arrived at twelve percent (12%).

Dr. Braden assessed a fifteen percent (15%) rating using DRE Table 73 at

page 110, based on radiculopathy, at C7.  It should be noted that Dr. Cathey also

found residual C7 radiculopathy.

The respondents argue that the Commission has ruled that only the Range

of Motion or Functional Model may be used to assess ratings, not the injury or

diagnosis-related estimate model.  Crawford v. Equity, F006556, (02/03/06).  This

would seem to contravene Rule 099.34 which places no limitations on how ratings

are calculated (excluding pain and range of motion).  I would point out that Table

75 uses “range of motion” and “pain” as criteria for the rating while the DREs do

not.

FINDINGS AND CONCLUSIONS
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The Commission has the duty of determining the credibility of the witnesses

and the weight to be given to the lay testimony and expert medical evidence.

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  Resolution

of conflicting medical evidence is a question of fact to be resolved by the

Commission.  Beeson v. Landcoast, 43 Ark. App. 132, 862 S.W.2d 846 (1993).  The

Commission has the authority to accept or reject medical opinion based on the

probative force of the evidence and translate into findings of fact only those portions

of the testimony deemed persuasive.  Roberts v. Leo-Levi Hospital, 8 Ark. App. 184,

649 S.W.2d 402 (1983).

The claimant in this case was diagnosed with CTS in 2002, given a clean bill

of health in October, 2006, but was told he had CTS again in 2007.  Drs. Abraham

and Greaser have opined the claimant’s CTS is related to the compensable injury.

Drs. Cathey and Braden agree the claimant suffers from CTS but they feel it is

unrelated to the compensable neck injury.  Dr. Ricca thinks the claimant suffers

from epicondylitis.  Drs. Abraham, Cathey, and Braden all concur the claimant

suffers from radiculopathy as a result of the compensable injury which was

confirmed by the May 9, 2007, EMG/NCV study.  These conflicting test results and

doctors’ opinions do not inspire confidence.  However, as I interpret the medical

evidence, the claimant remains symptomatic from the compensable neck injury.

Treatment for pain is a reasonable and necessary medical expense.  

Employers  must  promptly  provide  medical  services  which  are
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“reasonably necessary  in  connection  with”  the  compensable  injuries.   Ark.

Code  Ann. §11-9-508(a).  However, injured employees have the burden of proving

by a preponderance of the evidence that medical treatment is reasonably

necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004).  What constitutes reasonable and necessary medical treatment is a fact

question for the Commission, and the resolution of this issue depends upon the

sufficiency of the evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W.2d 790 (1996).  Reasonably necessary medical services “may include that

necessary to accurately diagnose the nature and extent of the compensable injury;

to maintain the level of healing achieved; or to prevent further deterioration of the

damage produced by the compensable injury.”  Greer v. Phillip Mitchell

Construction, Full Commission opinion February 14, 2003 (E906565).  In assessing

whether a given medical procedure is reasonably necessary for treatment of the

compensable injury, it is necessary to analyze both the proposed procedure and the

condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission, December 13, 1989 (Claim No. D511255).

The claimant was diagnosed with CTS in 2002 and this chronic condition

was worsened over time.  Dr. Abraham and Dr. Greaser were not aware of the 2002

EMG/NCV study and Dr. Barrett-Tuck’s recommendation for surgery at the time they

offered their opinions on causation.  Medical opinions based on inaccurate

information are not binding on the Commission.  Roberts v. Leo Levi Hospital, 8
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Ark. App. 184, 649 S.W.2d 402 (1983).

1. The  Arkansas  Workers’  Compensation  Commission  has
jurisdiction  of  this  claim  in which the relationship of
employer-employee-carrier existed among the parties on
September 20, 2006, at which time the claimant suffered a
compensable neck injury at a compensation rate of
$488.00/$366.00.  Medical expenses, temporary total disability
benefits, and a twelve percent (12%) rating have been
accepted.

2. Based on the claimant’s credible testimony and the opinions
of Drs. Cathey, Abraham, and Braden, the claimant suffers
from radiculopathy related to the compensable neck injury
entitling him to treatment for pain which is a reasonable and
necessary medical expense pursuant to Ark. Code Ann. §11-9-
508.  Respondents are directed to pay for Dr. Greaser’s
treatment within thirty (30) days of receipt pursuant to Rule
099.30.

3. I am constrained by the Commission’s precedent to disregard
Dr. Braden’s rating using the Diagnosis Related Estimate

4. The claimant has failed to prove that he developed carpal
tunnel syndrome arising out of and in the course of his
employment, causing internal harm to the body requiring
medical services, established by objective evidence caused by
a specific event pursuant to Ark. Code Ann. §11-9-102.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
099.10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
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1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


