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Claimant represented by Mr. H. Oscar Hirby, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Phillip Cuffman, Attorney at Law, Little Rock,
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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

February 18, 2001, at which time the claimant was earning sufficient wages to

entitle him to a compensation rate of $410.00/$308.00 in the event this claim is

found to be compensable.  The claimant’s employment was terminated September

9, 2002.  Some expenses have been paid by the claimant’s former group insurance

carrier, United Healthcare.
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The claimant contends he injured his arm at work on February 18, 2001.  He

was released by Dr. Collins to return to light duty (using one arm) on September 6,

2002, but no work was available and the claimant’s employment was terminated on

September 9, 2002.  The claimant seeks reimbursement of out-of-pocket expenses

totaling $52,341.05, TTD benefits at a compensation rate of $410.00 from February

18, 2001, to January 29, 2003, and from June 11, 2008, to August, 2008, and

attorney’s fees.

The respondents contend the claimant did not suffer a compensable injury.

The claimant injured himself lifting a couch.  The respondents request an offset

against benefits paid for short term disability (February 21, 2001, to August 21,

2001) and long term disability (August 22, 2001, to September 6, 2002) totaling

$31,324.13.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.  The respondents’ objection to the records submitted by Mr. Hirby

on the day of the hearing was sustained and those documents were proffered.  Mr

Cuffman’s objection to Mr. Hirby’s request to add the issue of permanent

impairment was also sustained as permanent partial disability was not listed as an

issue in the Prehearing Order.  On the day of the hearing, Mr. Cuffman added the

defense of notice and employment services (Tr. p. 86).

The following witnesses testified at the hearing:  the claimant and his father

Bruce Queen, and Cathy Zmudzinski.

The claimant, age 31  (D.O.B. January 6, 1979) who is right hand dominate,

has a degree in computer electronics from ITT (Tr. p. 23).  He worked with his

father servicing telephone equipment for the respondent employer.  After leaving

Nortel, the claimant worked various jobs (Tr. p. 16-17, 22-25, 38) as a security
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guard, IT assistant, consumer representative, and factory worker at Remington.  He

also moved to Illinois and worked with his grandmother at a meat processing plant.

His health history includes anxiety, depression, panic attacks, and migraines, (see

UAMS reports of October 23, 2003, and March 18, 2004, and p. 15 of the hearing

transcript).

On February 18, 2001, the claimant injured his right arm lifting his employee

toolbox from one vehicle to another.  He screamed and his father ran out of the

house to help his son (Tr. p. 12-14, 40-48).  The claimant stated his father was his

supervisor but this differs from his deposition testimony (Tr. p. 44-45).  The claimant

continued working but the pain worsened so he saw his family physician, Dr.

McCrary on Monday.  Eventually he came under the care of Dr. Siems who

performed shoulder surgery on October 8, 2001, but this procedure had no effect

on the claimant’s pain.  He was off work from February 18, 2001, to September 6,

2002, and drew group disability benefits (Tr. p. 31).  He lost his job with Nortel on

September 9, 2002, (Tr. p. 33-35).

Since then the claimant was worked intermittently for numerous employers

and continued to seek medical care from numerous physicians, (Tr. p. 55-62).  The

claimant estimates he has been hospitalized 40 to 50 times (Tr. p. 20) but he

remains symptomatic (limited mobility, numbness in his face, arm and hand, slurred

speech, pain, paralysis, swelling, and migraines, (Tr. p. 14-15, 19-21, 36).

Presently he is being treated by Dr. Garlapati for pain management.

The claimant testified his physicians have been unwilling to commit to a

diagnosis.  Because his condition has not improved in nine years, he is interested

in exploratory surgery on his shoulder although no physician has recommended it,

(Tr. p. 60-62).
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On February 17, 2001, the day before the incident with the toolbox, the

claimant bought a love seat from Cathy Zmudzinski and moved it with the help of

his father.  The claimant denied injuring his shoulder moving furniture although this

history of injury appears in the first medical report with his family physician, Dr.

McCrary.  The claimant later had the doctor add an addendum to the report to

mention the toolbox incident (Tr. p. 28-29, 32-33, 49-54).  The claimant also

disputed medical records showing injuries swimming on the 4th of July and an

incident at Magic Springs (Tr. p. 60, 69).

NOTICE

The claimant testified he filled out an accident report after speaking with

Brad Payne.  No documentation was provided and Mr. Payne now lives out of state.

No testimony was offered to establish the date the respondents became aware of

the workers’ compensation claim.  No information was provided about Nortel’s

reporting procedures or who the designated company physician is for Nortel.

Nevertheless, it is obvious that the claimant used his family physician and paid for

his medical treatment with group insurance.  I find the respondents have offered

insufficient proof on the issue of notice under Ark. Code Ann. § 11-9-701.

EMPLOYMENT SERVICES

The respondents argue the claimant was not performing employment

services at the time of the accident.  Although he was moving the toolbox in

preparation to travel to a job site, he was not paid for moving the toolbox (Tr. p. 70-

71).  The claimant worked in the field – he did not clock in and out from an office.

I find the activity of preparing for the job and moving the toolbox benefitted the

employer.
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MEDICAL EVIDENCE

The claimant’s exhibits are not arranged in chronological order as directed

by the prehearing notice.

The claimant has been examined and/or treated by Dr. George McCrary, Dr.

Merrick, Dr. David Collins, Dr. Kevin Collins, Dr. Robert Casali, Dr. Zachary Mason,

therapist Craig Hill, Dr. Marty Siems, Dr. Charles Shultz, Dr. G. Newbern, Dr. J.

Eidt, Dr. John Palmer, Dr. James Schmidley, Dr. Pearce, Dr. Schulerman, Dr. B.

Garlapati, Dr. Ali Krisht and Dr. Rudnicki.

The claimant has undergone numerous diagnostic tests (usually repeated

unnecessarily) which were all normal with the exception of an EMG/NCV study.

When the EMG/NCV test was repeated, it too proved normal.

The claimant has been treated with surgery, which did not alleviate his

symptoms, medication, physical therapy, and stellate ganglion blocks.  He has been

diagnosed with a variety of suspected maladies (cervical plexus injury, brachial

plexus injury, vascular lesion, subclavian steal, carpal tunnel, thoracic outlet

syndrome, impingement syndrome, reflex sympathetic dystrophy, arthrofibrosis,

peripheral neuropathy), none of which could be confirmed by diagnostic testing

(MRI scans of the head, neck and shoulder, CT scans, arthrogram, venogram, bone

scan, x-rays).

The doctors at UAMS felt the claimant’s symptoms were not organic in nature

and physical therapy reports record inconsistencies in the claimant’s performance.

Despite this history, Dr. Kevin Collins assessed a 51% rating to the body as a whole

in his report of November 6, 2009, for reflex sympathetic dystrophy and opined the

claimant had not reached maximum medical improvement because he is still under

the care of Dr. Garlapati.
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The medical records start with the claimant going to his family physician and

reporting a right arm injury after lifting furniture on Sunday.  Dr. McCrary suspected

a rotator cuff tear but a February 19, 2001, MRI was normal.  The radiologist

commented, “no imaging explanation for the patient’s discomfort and lack of

mobility.”  In a follow-up report dated February 21, 2001, the claimant reported

sensory loss in his hand and biceps and an inability to lift his arm.  Dr. McCrary

suspected a cervical plexus injury.  A February 26, 2001, EMG/NCV study by Dr.

Charles Schultz was interpreted as abnormal on the C5-6 muscles on the right.  Dr.

Schultz suspected cervical radiculopathy or a brachial plexus lesion.  A March 5,

2001, MRI scan of the cervical spine was normal.

In a May 10, 2001, therapy note, the therapist commented, “I am unsure of

what is causing his discomfort.  He does appear to tolerate p.t. fairly well . . ..”  A

physical therapy report dated June 11, 2001, shows overall improvement despite

continued weakness.  The therapist commented, “this individual is very inconsistent

in measurements (of grip strength).  Difficult to say what is causing this

inconsistency.”  Dr. Siems, in a report dated June 11, 2001, stated, “his therapist

has written that he has gains but he fluctuates in his strength level with testing on

different visits.  I am sending him back to Dr. Schultz for repeat electrical

studies . . ..”

The repeat EMG/NCV study proved normal and Dr. Siems diagnosed

impingement syndrome and biceps tendinitis in a report date June 26, 2001.  On

August 7, 2001, Dr. Siems diagnosed a brachial plexus injury with chronic shoulder

pain, possible impingement syndrome.  A repeat MRI of the shoulder conducted

August 15, 2001, showed an increased signal in the supraspinatus tendon,

consistent with a partial thickness tear.  The radiologist recommended correlation

with an arthrogram which proved normal.  Despite these findings, Dr. Siems
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recommended surgery in his report of August 28, 2001.  Dr. Siems performed

surgery (arthroscopic acromioplasty) on October 8, 2001.  During surgery the

doctor noted mild/minimal fraying of the supraspinatus tendon.  In a follow-up report

dated November 13, 2001, the claimant reported numbness and tingling in his

fingers and weakness in his shoulder.  Dr. Siems described the claimant’s condition

as a partial rotator cuff tear (November 13, 2001), while other reports show

arthrofibrosis (December 11, 2001) and impingement syndrome (January 22, 2002).

In a report dated March 14, 2002, Dr. Siems stated, “He underwent two MRIs.  The

second MRI showed a little bit of underneath surface signal.  He underwent

arthroscopy which showed some inflammation of the anterior capsule but

structurally was intact.  He did have some minimal fraying of the supraspinatus

insertion and underwent acromioplasty.  A few months out, he really had no more

improvements preop and postop. . . .  Arthroscopy and acromioplasty certainly did

not provide him a lot of gain.”  Dr. Siems recommended the claimant seek a second

opinion.

From this point on in the medical records, the claimant sees several different

physicians in different specialties.  When the initial diagnosis cannot be confirmed

by testing or when the claimant’s symptoms persist or worsen, the physicians

suggest a second opinion.

The claimant saw Dr. David Collins on May 15, 2002:

He feels that his surgery did nothing to improve his symptoms.  He
notices popping and numbness in the hand, pain both in the posterior
and anterior aspects of the shoulder, and reports that the lateral side
of his neck and face go numb.  He reports tremors and swelling with
strenuous use of the right upper extremity.  He is currently on
disability.

During the examination, he reports that the right side of his face goes
numb and he goes through several slapping maneuvers to
demonstrate this.
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Dr. Collins’ examination of the claimant showed no atrophy of the right

shoulder, no evidence of contracture, minimal subacromial crepitation, normal

peripheral neurovascular examination, and symmetric wrist pulses that did not

change with arm position.  X-rays of the shoulder were normal.  The claimant

reported tenderness in the AC joint and range of motion restricted by pain.  Dr.

Collins assessed “continued shoulder pain – etiology unknown . . . the patient’s

symptoms exceed the objective findings.”  Dr. Collins recommended an MRI

arthrogram and a triple phase bone scan.  The May 21, 2002, arthrogram and bone

scan were normal.  Dr. Collins referred the claimant to Dr. Casali to rule out a

vascular lesion.

Dr. Casali diagnosed a possible subclavian vein encroachment or stenoses.

The June 27, 2002, venogram was normal.  Dr. Casali commented, “the venogram

findings were normal.  No vein encroachment, no venous problems.  Not sure what

is causing his problem.”

The claimant returned to Dr. Collins who recommended consultation with a

neurologist.  Dr. Collins released the claimant on July 3, 2002, without restrictions.

He stated, “From an orthopaedic standpoint, he has stiffness which may be

imparting some mechanical dysfunction of the shoulder.  The other symptoms are

out of the realm of orthopaedics.”

In November, 2002, the claimant returned to Dr. McCrary who diagnosed

subclavian steal syndrome.  Another MRI scan of the neck, taken November 25,

2002, was normal.

The claimant returned to Dr. Casali in January, 2003, to discuss removing

his first rib (see reports of January 20, 2003, July 23, 2003, and April 7, 2003).  Dr.

Casali referred the claimant to Dr. Zachary Mason.  In his report of January 29,
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2003, Dr. Mason diagnosed thoracic outlet syndrome and referred the claimant

back to his family physician.

The claimant saw his general practitioner on March 6, 2003, reporting

numbness in his face, both arms and chest.  This same report mentions the

claimant was working at Remington and heard a pop in his shoulder before his

symptoms worsened.  A March 14, 2003, MRI of the brain was unremarkable.

The claimant returned to Dr. Casali.  In his report of July 23, 2003, the doctor

commented, “He has been seen by numerous consultants, and has not had a

definitive diagnosis.”  Dr. Casali diagnosed possible thoracic outlet syndrome.  A

June 27, 2002, venogram showed no evidence of thoracic outlet syndrome.

On August 26, 2003, the claimant saw Dr. John Eidt:

He has had a variety of other potential injuries to the shoulder,
including some injury at Magic Springs Park prior to his traction injury
with his toolbox.  He also said he got injured in the swimming pool on
July 4.

Dr. Eidt advised against a rib resection.

An October 23, 2003, report from UAMS characterizes the claimant as

“overly dramatic” and recounts the claimant’s problems with depression and panic

disorder.  Another UAMS report of March 18, 2004, discusses the claimant’s

problems with stress, anxiety and depression.  This same report indicates the

claimant reported pain, numbness, swelling and his arm turning purple after lifting

a box.

On March 18, 2004, the claimant saw Dr. Schmidley.  The doctor found no

evidence of atrophy or weakness nor any evidence of neurological problems.  Dr.

Schmidley noted the unexplained persistence of pain after a minor injury three

years earlier.  He also noted “reported deficits quite veriable.”  He found no

changes in the claimant’s skin, hair or nails to suggest reflex sympathetic dystrophy.
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Dr. Gordon Newbern’s April 19, 2004, report summarizes the claimant’s

treatment commenting that reflex sympathetic dystrophy was not confirmed by the

phase bone scans.  He recommended chronic pain management.

The claimant reported slurred speech and headaches but a September 14,

2004, CT of the head was normal.  Repeat x-rays of the shoulder were also normal.

A March 11, 2008, report from UAMS shows the claimant complained of

right-sided numbness, slurred speech, blurred vision, right knee and leg pain and

tremors.  The claimant recounted stress over losing his job.  He demonstrated

give away weakness in the exam and exaggerated symptoms.  The doctor felt the

claimant’s symptoms were not organic in nature.  A repeat March 11, 2008, CT scan

of the brain was normal.

In a report dated July 10, 2008, the claimant complained of continuous right

arm, neck, face, head and back pain for seven years.

On September 18, 2009, Dr. Garlapati treated the claimant for reflex

sympathetic dystrophy even though RSD has not been confirmed by a bone scan.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability



-11-

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

Based on the inconsistencies in the claimant’s testimony regarding the

identity of his supervisor and the “mistakes” made by several different medical

providers in describing the history of injury, as well as the lack of definitive

diagnosis based on objective medical evidence, I find the claimant has not proven

that he sustained a work-related injury arising out of and in the course of his

employment.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on February 18, 2001, at which time the claimant was
earning sufficient wages to entitle him to a compensation rate
of $410.00/$308.00 in the event this claim is found to be
compensable.  The claimant’s employment was terminated
September 9, 2002.  Some expenses have been paid by the
claimant’s former group insurance carrier, United Healthcare.

2. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


