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STATEMENT OF THE CASE

On January 12, 2010, the above-captioned claim was heard in Batesville, Arkansas.

A prehearing conference took place on September 21, 2009.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations
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At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following five, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about June 20,

2007, when Claimant died.

3. Claimant’s average weekly wage was $629.35; making the widow’s benefit

under Ark. Code Ann. § 11-9-527(c)(1)(A)(ii) $220.00.

4. Claimant’s widow, Jane Poteete, is the only potentially eligible dependent.

5. Claimant’s average weekly wage of $629.35 would given his widow a

statutory 35 percent benefit of $220.00, in the event entitlement is found.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant suffered a compensable injury under Ark. Code Ann. §

11-9-114 (Repl. 2002) on June 20, 2007.

2. Whether Claimant’s widow, Jane Poteete, had some dependence on

Claimant under Ark. Code Ann. § 11-9-527(c)(1)(A)(ii) (Repl. 2002).

3. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The respective contentions of the parties are thus as follows:

Claimant:
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1. Claimant contends that Claimant’s death was the result of exertion in the

course and scope of employment as defined in Ark. Code Ann. § 11-9-114(a)

and (b)(1).

Respondents No. 1:

1. Respondents No. 1 contend that Claimant did not suffer a compensable

injury under the Arkansas Workers’ Compensation Act.  Specifically,

Respondents No. 2 contend Claimant did not suffer a compensable specific

incident injury, gradual onset injury, or a compensable injury under Ark.

Code Ann. § 11-9-114.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust Fund defers to the outcome

of this litigation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Jane Poteete and to observe her demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Supp. 2007):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant’s Proffered Exhibit 2, a payroll stub and Payroll Driver Settlement

Report, created by Respondent J Mar Express, Inc., will be admitted into

evidence and given due weight.

4. Claimant’s Proffered Exhibit 3, Claimant’s Medical Examination Report for

Driver’s Fitness Determination, will not be admitted into evidence.

5. Claimant’s counsel did not produce Claimant’s Proffered Exhibit 4, a

transcript of the deposition of Jane Poteete, after the hearing as proposed.

Hence, it will not be admitted into evidence.

6. Claimant’s estate has proven by a preponderance of the evidence that

Claimant sustained a compensable injury under Ark. Code Ann. § 11-9-114

(Repl. 2002) on June 20, 2007.

7. Claimant’s widow, Jane Poteete, has proven by a preponderance of the

evidence that she was wholly and actually dependent on him–and had some

dependence on him–under Ark. Code Ann. § 11-9-527(c) & (c)(1)(A)(ii)

(Repl. 2002).

8. Claimant’s widow, Jane Poteete, has proven by a preponderance of the

evidence that she is entitled to widow benefits at the stipulated rate of

$220.00, or 35 percent (35%) of Claimant’s stipulated average weekly wage,

$629.35, under Ark. Code Ann. § 11-9-527(c)(1)(A)(i) (Repl. 2002).

9. Claimant’s attorney is entitled to a controverted attorney’s fee under Ark.

Code Ann. § 11-9-715(a)(1)(B)(i) (Repl. 2002), one-half of which is to be

paid by Jane Poteete and the other half by Respondents No. 1.
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PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 2

With respect to this proffered exhibit, the following colloquy took place at the

hearing:

JUDGE FINE:  And what’s been marked as Claimant’s Exhibit 2, what is your
response to this one, Mr. Parrish:

MR. PARRISH:  Your Honor, Respondents do have a [inaudible] objection
to Claimant’s Exhibit No. 2.  As Mr. Burton indicated off the record, the
document was discussed during Ms. Poteete’s deposition on December 30th.
I, at that time, indicated I would like a copy of it if she had it in her
possession.  She indicated she did not at that time.  I have not received it at
any point before walking in here today.  I think that violates your Prehearing
Order.  It’s unfair to me and my client to have to walk in and address it five
minutes before or ten minutes before the hearing begins.

JUDGE FINE:  Okay.  Let me ask you a couple of questions, and then I’m
going to ask Mr. Burton for his response.  You said that you found out about
this in Ms. Poteete’s deposition on December 30th?

MR. PARRISH:  Correct.  Just the check stub.

JUDGE FINE:  Okay.  Did you–did you discuss–were the contents of this
discussed at that time or just the existence of it?

MR. PARRISH:  She just stated that she had some evidence of
reimbursement for purposes of the mud flap.  And that’s what they purport
that to be.

JUDGE FINE:  All right.  And you requested it at that time?

MR. PARRISH:  I don’t know if I requested this particular document because
it wasn’t identified specifically.  I requested any evidence, though.

JUDGE FINE:  Okay.  So she didn’t say I’ve got this record and you said I
want a copy of that?

MR. PARRISH:  Not specific of that specific document.  It was a global
request for any evidence of reimbursement.
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MR. BURTON:  Judge . . . by way of explanation on that, Jarrod is correct.
The discussion centered around Mr. Poteete having purchased this mud flap
and Mrs. Poteete, I think, in her deposition testified to the effect that he had
gotten a receipt for that and had turned the receipt in to Jarrod’s people and
so she didn’t have the receipt in her possession.  So what she did is go back
and looked around and tried to find some verification of the payment of
that–that item in a disbursement, and that’s it.

JUDGE FINE:  Well, are you–and I mean, you certainly can [ask] his witness
about his, including Mr. Parrish.  You can ask about it.  Are you saying it’s
y’all’s contention that this document was in the hands of Mr. Parrish’s
clients?

MR. BURTON:  No, Your Honor.  I’m saying that that–that document is the
product of a document that was–that was tendered by Mrs. Poteete to
Jarrod’s people for reimbursement.

. . .

JUDGE FINE:  I want to go back briefly to Claimant’s Proffered Exhibit 2, and
I want to be sure I understand this, Mr. Parrish.  This document is headlined
J Mar Express, Inc.  To your knowledge, do you know how this document
was prepared or anything?  Is this something that was prepared by your
client?

MR. PARRISH:  It’s my understanding it’s a check stub from payroll
check–payroll check/reimbursement from Mr. Poteete’s last trip.

JUDGE FINE:  Okay.  What your contention is that you have not–

MR. PARRISH:  It was not designated as an exhibit and provided to me by
Ms. Poteete before today.

JUDGE FINE:  Okay.  Well, my question is this, you–your statement today
is–and I’m–I’m assuming your firm has never seen this before, but you’re not
contending that your clients have never seen this before?

MR. PARRISH:  No, no.  I don’t know one way or the other.  I assume they
have if it came from their payroll department.

MR. BURTON:  Judge, and I may have jumped the gun in removing the
receipt from it.  The receipt–when Ms. Poteete gave this to me, this receipt
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was attached.  It reflects reimbursements in that same–that same amount.
Now, granted it’s not a self-authenticating document in the sense that it
doesn’t specify mud flaps.

JUDGE FINE:  Well, you’re handing me another document.  Are you wanting
me to do anything with this?

MR. BURTON:  I had–for clarity’s sake I had removed that stub from the
document you’re holding in your right hand before I introduced it.

JUDGE FINE:  Okay.

MR. BURTON:  If Your Honor–for purposes of clarity of the record, we can
reattach it as part of that same exhibit.

JUDGE FINE:  I’m going to leave it–I’m going to leave that up to you, Mr.
Burton.

MR. BURTON:  Well, let’s go ahead and do that then.

JUDGE FINE:  I will note for the record prior to the commencement of the
hearing I did see these two were originally attached.

MR. BURTON:  And that makes the sense in and of itself.  I just–and I
probably shouldn’t have detached it, but–

JUDGE FINE:  Well, let me go to you, Mr. Parrish.  And does that change
anything as far as the nature of your objection?

MR. PARRISH:  No.

The prehearing order in this case, Commission Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing.  All depositions must be completed prior to the
hearing.  Medical reports must be exchanged at least seven (7) days prior
to the hearing pursuant to Ark. Code Ann. § 11-9-705(c)(2)(A).  Evidence not
disclosed in compliance with this Order shall not be considered as evidence
unless prior permission of the Commission is obtained and for good cause
shown.
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Jane Poteete testified that the proffered exhibit came from Respondent J Mar

Express, Inc. (hereinafter “J Mar”) and was sent along with her last paycheck.  I credit this

testimony, and note that the heading of the document reflects that it came from J Mar.

Respondents No. 1 have not disputed this.  Hence, they had possession of the document

well in advance of the seven-day period, and their objection is, consequently, overruled.

I have the discretion to admit or exclude the evidence.  See Coleman v. Pro

Transportation, Inc., 97 Ark. App. 338, 249 S.W.3d 149 (2007).  Claimant’s Proffered

Exhibit 2 will be admitted into evidence and given due weight.
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Admission of Claimant’s Proffered Exhibit 3

As for this proffered exhibit, Respondents No. 1 contended that it likewise was not

provided to them at least seven days prior to the hearing.  The document purports to be

his Medical Examination Report for Commercial Driver Fitness Determination.  Nothing

was offered at the hearing to excuse Claimant’s failure to exchange this exhibit with

Respondents No. 1 within the prescribed period.  For that reason, the objection is

sustained, and the document will not be admitted into evidence.

Admission of Claimant’s Proffered Exhibit 4

With respect to this matter, the following colloquy occurred:

MR. BURTON:  Claimants [sic] rest save for–the only thing that’s hanging
fire here is this matter of Ms. Poteete’s deposition, and I just have this one
copy with me, Judge, and it’s–it’s marked up.

JUDGE FINE:  Is it still your wish to have that admitted into evidence?

MR. BURTON:  It is, Judge.  I think it’s just–your know, Your Honor,
something as a guideline through the testimony.

JUDGE FINE:  All right.  Let me ask Mr. Parrish, provided that a clean copy
be procured, do you have any objection to the admission of it?

MR. PARRISH:  I do have an objection to it.

JUDGE FINE:  What’s the basis of your objection?

MR. PARRISH:  Both seven day rule and it’s filled with inadmissible
evidence and also hearsay and it’s a discovery deposition.

COURT REPORTER:  Jarrod, I can’t hear you.

MR. PARRISH:  I said that I object on the basis of the seven day rule and it’s
an evidentiary objection based on the fact that it was taken as a discovery
deposition, not an evidentiary deposition.  As I stated earlier, most, if not all
of it’s, been covered here today.  But I do object to it’s admission.
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JUDGE FINE:  Do you still wish to offer it?

MR. BURTON:  I’ll proffer it, Your Honor.

MR. PARRISH:  Same objection.

JUDGE FINE:  All right.  Well, what I’m going to do is.  If–if–well, it would be
Claimant’s Proffered Exhibit 4, which you do not have a copy of, is that
correct?

MR. BURTON:  I do not.

JUDGE FINE:  What I will do–

MR. BURTON:  Just the copy that I received from the reporter.

JUDGE FINE:  What I will agree to do on this is–I don’t like to hold records
open long.  What I will do is, I think I understand enough well to rule on
the–rule on the objection in the course of the opinion, and I will do so.  And
I understand Mr. Parrish’s objection.  I will allow the record to be held open
I think ten days.  If you want to obtain a clean copy of it and send it to [the
court reporter], and–within ten days, I will accept it and allow it to be
included in the record as a proffered exhibit, and I will rule on its
admissibility in the opinion.

However, Claimant’s counsel did not provide a copy of the deposition to the court reporter

within the requisite period.  Hence, it will not be admitted into evidence.

CASE IN CHIEF

Summary of Evidence

Jane Poteete, the widow of Claimant, was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 20 numbered pages thereafter; Claimant’s Exhibit 2, a

payroll stub and Payroll Driver Settlement Report for Jane Poteete, consisting of two
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pages; Respondents No. 1 Exhibit 1, Claimant’s records from Kern Medical Center,

consisting of one index page and five numbered pages thereafter; and Respondents No.

1 Exhibit 2, non-medical records including Claimant’s death certificate, transcripts of the

recorded statements of John Cinecoe and Lou Orozco, and the transcript of the deposition

of Martin Camarena taken October 24, 2008, consisting of one index page and 33

numbered pages thereafter.

Testimony-Hearing

Jane Poteete.  Mrs. Poteete testified that she is 54 years old, and the widow of

Claimant.  They were married for 27 years, and were living together prior to his passing.

They worked together as team drivers for Respondent J Mar for over 19 years.

Claimant died on June 20, 2007.  Mrs. Poteete testified that on that day, the two of

them arrived in Tracy, California at around 1:30 a.m.  They slept until their scheduled

unloading time of 6:00 a.m.–but did not participate in the unloading.  They traveled

approximately 60 miles to Santa Nella, California, and took a shower, and thereafter drove

112 miles to Dinuba, California to pick up another trailer.  They hooked up to a refrigerated

trailer, but the unit ceased working and they were given another trailer.  However,

according to Mrs. Poteete, this trailer was missing a mud flap, and Claimant had to pry the

flap hanger away from the tire.  She stated that the flap had to be replaced, or they would

have been fined.  At that point, however, they continued on down the road because they

had no means to make the repair.  Upon arriving at the truck scales, Claimant had to pull

a bar beside the axles in order to make the axle weights right.  This process took five to

ten minutes.  Thereafter, they traveled two hours to Bakersfield, California.  Claimant was
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driving, and Mrs. Poteete went to sleep in the sleeper portion of the truck cab around 1:30

p.m.  She was not aware of what time they arrived, but she knew that she awoke around

3:30 p.m.

Mrs. Poteete’s testimony was upon arrival at the truck stop in Bakersfield, the truck

was left running.  When she awoke, she got dressed and looked out the window.  She saw

some emergency vehicles parked nearby.  Mrs. Poteete picked up Claimant’s sandals and

hat, which were on the ground, and removed his keys from the open sidebox door, where

they were hanging.  The sidebox, according to her, would be where he would have gone

to get tools to work on the truck.  Claimant had only manual tools, while replacing a mud

flap required use of air-powered ones.  His cloth pouch of tools was found on the ground

as well.  John Cinecoe, the owner of the truck stop, transported her to the hospital.  After

she arrived there, she was summoned back to identify his body.  She noticed that he had

“dark, red, purple-looking” burns on the back of his right arm and his sides due to the hot

pavement.

J Mar flew a driving team to California to recover the truck, and Mrs. Poteete rode

with them back to Arkansas.  Upon arrival, she surrendered the keys.  She has not worked

for the company since that time; according to her, she was not offered any work, but did

not request any, either.  Mrs. Poteete stated that she would have been unable to continue

unless she was part of another team because she is not physically able to close some

trailer doors.

She testified that Claimant never before had to replace a mud flap by himself.  He

had previously aided another driver in that task, but the weather on that occasion was cool.
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However, the temperature of the area in question at the time she traveled to the hospital

was 106 degrees Fahrenheit.  She did not go with Claimant to purchase a new mud flap,

but at the time she was leaving for the hospital, noticed that one had been installed on the

trailer.

Mrs. Poteete stated that on the day her husband died, she never came into contact

with Martin Camarena or other individuals at the truck stop–except for John Cinecoe.

With respect to her husband’s physical condition, she testified that he underwent

a Department of Transportation (“DOT”) physical in Searcy in February 2007 .  This took

place in the office of J Mar’s company doctor.  Claimant was required to undergo such a

physical annually because he took medication.  The medication was Diovan–used to treat

hypertension.  He had been taking it for five to six years.

Her testimony was that this condition was under control.  Other than urological

surgery, Claimant had never undergone any major surgery.  He never had a heart attack

or stroke, or underwent any type of heart treatment.  Claimant never experienced a loss

of consciousness.  He had smoked and drank (but never heavily) earlier in his life, but

stopped both practices in 1999 after experiencing a religious conversion.

His April 2009 physical (which was not DOT in nature) showed his weight to be 292

pounds.  He walked during the periods they were at home, and had been on a diet since

he found out at the physical how much his weight had increased.  Notwithstanding this

finding, he was allowed to purchase $100,000.00 in life insurance two months after the

physical.
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Mrs. Poteete is currently working as a driving for a Medicaid-funded transportation

provider.  Her salary ranges from $400.00 to $800.00 per month.  She receives income of

$1,000.00 per month from an annuity that was part of Claimant’s death benefits; however,

she is not old enough to receive Social Security widow benefits.  The combined income

that she and Claimant received from J Mar was close to $4,000.00 per month.  As a result

of this loss of income, she has had to make adjustments to her lifestyle.

Under questioning from Respondents No. 1, Mrs. Poteete testified that at one point,

she had a complaint for divorce served on Claimant.  But she did not pursue it further, and

instructed her attorney to drop the matter.  Claimant had three life insurance policies:  one

he had possessed for some time, one through J Mar, and the one discussed above.  The

three paid a total of $250,000.00, which went into the annuity.

Claimant had a tendency to engage in “yoyo dieting,” causing his weight to

fluctuate.  His weight at the physical, 293 pounds, was the most he ever weighed.  When

they married 27 years ago, his weight was 220 pounds.  In addition to the Diovan,

Claimant was also taking an herbal supplement.  But Mrs. Poteete was unable to find out

what it was, or its purpose.  She could not recall if she saw him take his medicine the day

he passed away.

Mrs. Poteete admitted that the physicals that he had undergone did not involve an

in-depth examination of his cardiac condition.  He was required to jog in place prior to

having his blood pressure checked during the life insurance physical.  Although his last

DOT physical did not note him to be overweight, despite the fact that it reflects that

Claimant was 5'11" and 292 pounds, Mrs. Poteete disagreed that the examinations were
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overly routine.  She was unaware of any testing of his heart other than the doctor listening

to it through a stethoscope.  Moreover, she was not aware until the autopsy that he had

up to 95 percent blockage in certain vessels and 40 to 50 percent in others.  The autopsy

also found that he had arteriosclerotic disease.  Mrs. Poteete stated that this diagnosis

surprised her.

Her testimony was that she never saw her husband change the mud flap the day

he passed away.  She has never changed one, but has observed the task.  Replacing a

flap requires the loosening/removal of four to six bolts, inserting the flap, and

replacing/tightening them.  She did not know if the bolts were on so tight that a pneumatic

wrench was required to loosen them.  The job takes 30 to 45 minutes to perform.  Mud

flaps weigh approximately 20 pounds.  In 25 years of driving, this was only the second one

that Claimant had to replace himself.  The task is normally performed by a garage.  While

he carried a pouch of tools, he did not have to use them very often.  The adjustment of the

axles requires that something be loosened, and movement of the truck take place in order

to get it line up and balanced correctly.  That was the last activity she witnessed Claimant

perform.

Mrs. Poteete stated that the air conditioning in the truck was operating the day

Claimant died.  Before she went into the sleeper prior to the trip to Bakersfield, she asked

him if he was feeling okay, and he answered that he was fine.  She did not notice anything

unusual about his appearance.  Her testimony was that she could not state how long it

took Claimant to change the mud flap or how many times he went in and out of the truck
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stop prior to collapsing.  She could not dispute Camarena’s version of what took place at

the truck stop because she was asleep.

When questioned further by Claimant’s attorney, Mrs. Poteete stated that Dr.

Joseph had performed the DOT physicals on both Claimant and her for the previous ten

years or so.  In that time, he never referred Claimant for any cardiac testing or treatment.

He only referred Claimant to his own physician to receive an updated Diovan prescription.

His dosage of this drug had been the same the entire time he took it.  He passed all of his

DOT physical examinations.

Claimant did not have ratchets for an air compressor with him on the truck.  She

concluded that he installed the mud flap on the trailer, based on the fact that she saw the

new flap on there, and found a receipt for its purchase in his wallet.

Regardless, under questioning from Respondents No. 1, she admitted that she has

no first-hand knowledge of what occurred at the truck stop.

Under questioning from me, Mrs. Poteete testified that while their truck was parked

at Bakersfield, it was idling.  Due to the noise from the exhaust and the refrigeration unit,

she was unable to hear noises outside the truck very well while she was in the sleeper.

She has not been able in the past to hear a pneumatic air wrench being used on the truck

while she was in the sleeper unless it was being used on the drive tires on the rear axle.

Such a wrench is the same one that would be used on mud flaps.  Based on her

experience, she did not believe that she could have heard a pneumatic wrench being used

to replace the mud flap.  While J Mar would have reimbursed them for the repair if
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someone had charged them, very few garages were located in the area, and the

Bakersfield truck stop they used did not have a repair shop.

After he husband passed, she was offered another team-driving job with another

firm, but turned it down.  She did not pursue any solo driving positions.  Mrs. Poteete took

the same DOT physical that her husband did.

Under additional questioning from Claimant’s counsel, she stated that had she

become a solo driver, she would had to have been prepared to perform loading and

unloading jobs at times.  She and her husband only had to do this periodically while

working for J Mar.

When questioned further by Respondents No. 1, Mrs. Poteete testified that

Claimant was the one who backed the truck up to a dock.  She has not pursued any driving

jobs because “[t]he truck presents bad memories to [her].”

Testimony-Deposition

John Cinecoe.  Respondents No. 1 Exhibit 2 contains a transcript of an interview

of Cinecoe by an unnamed female investigator.  The transcript does not reflect what date

the interview took place.  Because the transcript does shows that the witness at the end

of the questioning confirmed that his answers were truthful and subject to the penalties of

perjury, I am treating it as a sworn statement.  Cinecoe stated that he is the general

manager of Bruce’s Truck Stop.  He described the facility as multi-unit one, comprised of

a restaurant, bar, convenience store, fueling system, and provider of trucking services

including parking.  Idle Aire Technologies (hereinafter “Idle Aire”) has a contract with the

truck stop to place air conditioning equipment on the property.  According to Cinecoe, an
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employee of Idle Aire, Lou Orozco, informed him that he saw Claimant lying on the ground

between his tractor and trailer.  Orozco said that he witnessed Claimant attempt to get up,

but fall again.  He called 911.  When Cinecoe arrived on the scene, police, fire and

ambulance personnel were present.  Mrs. Poteete did not appear until the ambulance was

leaving.  Cinecoe gave her a ride to the hospital.  She remained at the truck stop another

day, until a release was obtained from the coroner and a replacement team came to get

the tractor/trailer rig.

Lou Orozco.  Respondents No. 1 Exhibit 2 also includes a transcript of a similar

undated, sworn statement of this individual.  Orozco stated that he is a maintenance

technician for Idle Aire.  On June 20, 2007, he was at Bruce’s Truck Stop, fixing an HVAC

unit.  He was on a man-lift at the time, 10 to 20 feet off the ground.  After another employee

told him that he saw a man fall to the floor, Orozco turned around and saw Claimant.  He

was on the driver’s side of the truck, and appeared to be attempting to get into a side

compartment.  Orozco stated that “[h]e looked like he had fell [sic], and . . . guess[ed] the

asphalt was so hot that it looked like it was like burning his bands, and he was like jumping

up and flopping all over the place.”  Orozco lowered the lift and called 911.  He described

Claimant’s skin as being so burned that a portion of it remained stuck to the pavement

after he was moved.  In addition, Claimant’s eyes were red and “white stuff” was coming

from his mouth.  Orozco stated that “it was so hot out here,” and that the area where the

truck was located had no shade–the “[s]un was blazing on it.”  After the defibrillator was

used,  emergency personnel instructed a trucker present to turn off Claimant’s truck.  The
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trucker entered the cab, and that was when Mrs. Poteete appeared.  She did not appear

to comprehend what was occurring.

Martin Camarena.  Camarena was deposed on October 24, 2008, and the transcript

thereof was admitted as part of Respondents No. 1 Exhibit 2.  Under questioning from

Respondents No. 1, he testified that he is a field service technician for Idle Aire.  He was

working a Bruce’s Truck Stop on June 20, 2007, and saw Claimant.  Camarena’s testimony

concerning the alleged incident was as follows:

I was working next to his truck on the [Idle Aire] equipment that’s provided
for the truck drivers 30 minutes prior to him coming out of the truck.  I was
already there.  I just saw him step out of his truck and he caught my attention
simply because he was only in shorts . . . in boxers.  He seemed to be wearing only boxers and no shirt, no shoes.  It was a very,

very hot day.  He went over to reach to the side of his–his cab to open a compartment, the
driver’s side I believe door where tools are kept . . . He was able to open it.  When he
reached his hands in there, he just started stumbling backwards and fell to the ground.

Orozco was present when this occurred.  The fall took place not more than one minute

after Claimant got out of his truck.  Camarena described Claimant as “turning black and

purple,” and struggling to breathe.  Orozco called 911.  They turned him over and noticed

burns on his back and legs from the hot pavement.  In fact, some of the burned skin

remained stuck to the pavement.  Camarena added that other portions of Claimant’s skin

felt “very strange”–as if it were coming apart.

Camarena’s testimony was that at some point prior to his collapse, Claimant had

gone to the office at the truck stop and asked if there were any tools that he could borrow.

The supervisor did not have tools to loan, and informed him that it was dangerous for him

to be walking around barefoot because the ground was extremely hot.
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Under questioning from Claimant’s counsel, Camarena stated that at the time the

alleged incident took place, Claimant’s truck was idling–an Idle Aire system was not

attached to it.  He testified that if Claimant had been outside working on a mud flap more

than 30 minutes before collapsing, Camarena would not have seen that occur.  He

described the weather that day as being “in the three digits.  It was a very hot day.  It was

very humid.”  Mrs. Poteete did not emerge from the truck until emergency personnel

entered it to retrieve Claimant’s belongings.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 1 and Respondents No. 1 Exhibit 1 reflect the following:

The records of Kern Medical Center in Bakersfield, California reflect that Claimant

was found unresponsive outside a truck stop on June 20, 2007.  Upon arrival at the scene,

paramedics discovered that he had no pulse.  CPR was administered at the scene.  During

transportation to the hospital, Claimant was given two rounds of atropine and epinephrine,

and defribillated five times, without success.  Upon arrival at the hospital, CPR was

continued, and he was intubated.  At this point, he had lacked vital signs in excess of 20

minutes.  He was noted to have “second-degree burns on his abdomen and trunk due to

lying on the tar in the hot sun.”  CPR was continued for another two minutes, without

success, and given another dose of atropine and epinephrine.  No shockable rhythm was

discovered.  CPR was continued for two more minutes, and then ended.  At this point, his

downtime was estimated to have been from 40 to 45 minutes.  He was declared dead at
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3:18 p.m.  The clinical impression by Dr. Imrun Imam, resident physician, and signed off

on by Dr. Adria Winter, was that Claimant suffered cardiopulmonary arrest.

Claimant’s death certificate, issued by Kern County, California on June 29, 2007,

lists his cause of death as “HYPERTENSIVE AND ARTERIOSCLEROTIC

CARDIOVASCULAR DISEASE,” and lists “HYPERTHERMIA” as another significant

condition that contributed to his death.  The description of how the injury occurred is given

as “EXPOSED TO HEAT.”  (Emphasis in original)

The August 28, 2007 report of the autopsy conducted on June 21, 2007 lists the

following pathological diagnoses:

1. Arteriosclerotic Cardiovascular Disease

2. Cardiomegaly

3. Hepatosplenomegaly

4. First and Second Degree Burns (History of Heat Exposure)

5. Obesity

Claimant’s body was noted to have first and second-degree burns on the chest, abdomen,

shoulders and elbows.  Examination showed a 95 percent (95%) narrowing of the left

anterior descending artery, and 40 to 50 percent (40-50%) narrowing of the right coronary

artery and left circumflex.  Duc Van Duong, M.D., Forensic Pathologist, cited the cause of

death as “Hypertensive and Arteriosclerotic Cardiovascular Disease,” with “History of Heat

Exposure (Hyperthermia)” given as another condition.  Claimant’s death was ruled an

accident.

Toxicology tests on June 21, 2007 showed no drugs in Claimant’s system.
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Records-Nonmedical

The nonmedical records that were introduced at the hearing are as follows:

Claimant’s Exhibit 2.  The documents in this exhibit are comprised of a J Mar Payroll

Driver Settlement Report for Mrs. Poteete dated June 25, 2007, and a payroll stub for her

for the period ending June 25, 2007.  The settlement report reflects, inter alia, that she was

reimbursed $11.79 on June 25, 2007 for “Tractor/Trailer Parts.”

ADJUDICATION

A. Compensability

Claimant’s estate has contended that Claimant suffered a compensable injury under

Ark. Code Ann. § 11-9-114 (Repl. 2002) on June 20, 2007.  Respondents No. 1 dispute

this.

The above-cited provision reads:

(a)  A cardiovascular, coronary, pulmonary, respiratory, or cerebrovascular
accident or myocardial infarction causing injury, illness, or death is a
compensable injury only if, in relation to other factors contributing to the
physical harm, an accident is the major cause of the physical harm.

(b)(1)  An injury or disease included in subsection (a) of this section shall not
be deemed to be a compensable injury unless it is shown that the exertion
of the work necessary to precipitate the disability or death was extraordinary
and unusual in comparison to the employee’s usual work in the course of the
employee’s regular employment or, alternatively, that some unusual and
unpredicted incident occurred which is found to have been the major cause
of the physical harm.

(2)  Stress, physical or mental, shall not be considered in determining
whether the employee or claimant has met his or her burden of proof.

See Mountain Home Mfg. v. Hafer, 66 Ark. App. 127, 991 S.W.2d 127 (1999).

Per Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2007), the party charged with proving
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an issue must do so by a preponderance of the evidence.  This standard means the

evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___

S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

The forensic pathologist’s report shows that Claimant’s death was due to

“Hypertensive and Arteriosclerotic Cardiovascular Disease,” with Hyperthermia as a

contributing factor.  This comports with the findings of Drs. Iman and Winter that he died

of cardiopulmonary arrest.  Hence, the first element of the statute has been met.

The reference to “accident” in subsection (a) has been interpreted to mean “an

event ‘caused’ by a specific incident and identifiable by time and place of occurrence.’”

City of Blytheville v. McCormick, 56 Ark. App. 149, 939 S.W.2d 855 (1997)(quoting Ark.

Code Ann. § 11-9-102(5)(A)(i) (Repl. 1996)).

I find, based on my review of the evidence, that an “accident” occurred in the instant

case, and that it was the major cause of Claimant’s death.  At the outset, it cannot be

seriously questioned that at the time he was stricken, the heat outside the truck was

extreme.  Mrs. Poteete stated that it was 106 degrees Fahrenheit at the time she was en

route to the hospital.  The other witnesses, who were deposed or gave a sworn statement,

essentially corroborate this.  Camarena stated not only that the temperature was “in the

triple digits,” but that the area of the truck stop where Claimant’s truck was located had no

shady refuge from the “blazing” sun.  The high temperature of the pavement in that area

was graphically illustrated by its affect on the portions of Claimant’s skin that came into

contact with it.
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Per Camarena’s testimony, at the time Claimant collapsed, he had left his truck and

was accessing his side box.  As the evidence showed, this was where his tools were

located.  They were found beside him on the ground.  Whether Claimant at that point was

returning the tools to the box, or retrieving them for another task, is irrelevant.  Based on

my consideration of the evidence, I find that his collapse occurred within a relatively short

time after he repaired the mud flap–sufficient to make the repair activity the major cause

of the accident.  As Respondents pointed out, no witness saw Claimant undertake the

repair.  But I credit the testimony of Mrs. Poteete that while leaving the truck stop for the

hospital after the ambulance had departed, she saw that the repair had been made.

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Camarena saw Claimant collapse shortly after leaving his truck, and did not see him

for the previous 30 minutes that he was on the scene working.  Mrs. Poteete stated that

she went to sleep at 1:30 p.m. on June 20, but did not indicated at what point after they

had left the pay scales and were on the two-hour trip to Bakersfield that this took place.

She was not awake when they arrived.  Claimant’s collapse occurred around 3:30 p.m.

Hence, Claimant must have undertaken the repair very shortly after arriving that the truck

stop, and completed it not much longer than 30 minutes prior to collapsing.
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The evidence before me shows that Claimant repaired the mud flap; moreover,

there is no evidence whatsoever that someone else did.  As Mrs. Poteete testified, and

Cinecoe, the facility manager, confirmed, the truck stop did not have a repair shop.

Moreover, the evidence shows that Claimant purchased a mud flap for $11.79, and this

expenditure was reimbursed by Respondent J Mar.  Camarena stated that Claimant had

gone to the truck stop office and asked to borrow tools.  Mrs. Poteete testified that such

a job, even with the right tools, would have taken 30 to 45 minutes to complete.  After

initially stating that it would have taken an air wrench to replace the flat, Mrs. Poteete

stated that the task could have been accomplished with manual tools.  Again, the repair

was performed in extreme temperatures, with high humidity present.

As the foregoing analysis shows, Claimant’s engaging in this repair was the major

cause of his physical harm–the cardiovascular incident and resulting death.  The autopsy

showed that Claimant had pre-existing coronary arterial blockage.  Morever, he had taken

medication for hypertension for five to six years.  But he passed all of his physicals, and

had never been treated for a heart condition.  And has the Arkansas Court of Appeals

stated in Huffy Service First v. Ledbetter, 76 Ark. App. 533, 69 S.W.3d 449 (2002), “even

if [the claimant] had a preexisting heart condition, this would not preclude a finding that his

work conditions were the major cause of his heart attack.”

It must also be proven under the law that the exertion associated with the accident

was “extraordinary and unusual in comparison to the employee’s regular employment.”

Mrs. Poteete testified that in her husband’s 25-year truck driving career, this was only the

second time that he had to replace a mud flap.  In the former incident, the repair was done
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in milder weather, with the aid of someone.  My review of the evidence shows that in

relation to Claimant’s normal duties, this physically strenuous repair was “extraordinary

and unusual” in and of itself.  But that factor is readily evident when the weather is taken

into consideration.  In Huffy, supra, a claimant was found to have sustained a

compensable fatal heart attack under § 11-9-114 while assembling equipment on a

unshaded asphalt parking lot in a temperature of 103 to 105 degrees Fahrenheit.  The

respondents in that case argued that the assembly job could not be considered

“extraordinary and unusual” because he normally did this job and had worked in past

summers–factors that I note are not present here.  In response, the court wrote:

Moreover, this court is not required to abandon common sense in reaching
a decision.  It is untenable to argue that any type of work would not be more
strenuous if performed in extreme heat, on black asphalt, without any
ventilation.  There is substantial evidence to support the Commission’s
finding that the circumstances in this case required extraordinary and
unusual exertion.  Although [the claimant] had worked outside in the
afternoon heat on occasion, he did not, in the normal course of his
employment, work outside, alone, without proper ventilation, when the heat
index reached over 100 degrees.

Consequently, the preponderance of the evidence here shows that Claimant’s exertion was

“extraordinary and unusual” when compared to his regular work.  All factors have been

met–his heart attack and resulting death have been proven to be compensable under § 11-

9-114.
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B. Dependency

With regard to Mrs. Poteete’s entitlement to benefits in connection with Claimant’s

compensable death, Ark. Code Ann. § 11-9-527(c) (Repl. 2002) provides in pertinent part:

Subject to the limitations as set out in §§ 11-9-501 - 11-9-506, compensation
for the death of an employee shall be paid to those persons who were wholly
and actually dependent upon the deceased employee in the following
percentage of the average weekly wage of the employee and in the following
order of preference:

(1)(A)(i)  To the widow if there is no child, thirty-five percent (35%), and the
compensation shall be paid until her death or remarriage.

(ii)  However, the widow shall establish, in fact, some dependency upon the
deceased employee before she will be entitled to benefits as provided in this
section.

Dependence is a question of fact rather than one of law, and the issue is to be

resolved based on the circumstances at the time of injury.  Lawhon Farm Svcs. v. Brown,

60 Ark. App.64, 958 S.W.2d 538 (1997).  Persons who are ordinarily recognized under the

law as dependent, such as a wife and children, and to whom the employee owed a duty

of support, are “wholly dependent under our Workers’ Compensation Law.”  Porter Seed

Cleaning v. Skinner, 1 Ark. App. 230, 615 S.W.2d 380 (1981).  Establishing that such

individuals are also “actually dependent” requires a showing of actual support or a

reasonable expectation of such.  Id.  See also Williams v. Cypress Creek Drainage, 5 Ark.

App. 256, 635 S.W.2d 282 (1982).

In the case at hand, the evidence shows that Mrs. Poteete was married to Claimant

at the time of his death.  She was residing with him at that point, which is a factor showing

actual dependency.  Roach Mfg. v. Cole, 265 Ark. 908, 582 S.W.2d 268 (1979).  Mrs.
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Poteete clearly had an expectation of support from her husband.  They were a truck driving

team.  She no longer works as a truck driver, and due to her small stature, is unable to

perform such parts of the job, such as operating certain trailer doors, by herself.  Her

husband always handled the backing of the rig.  Her testimony was that since his death,

she has not been a truck driver.  She now works as a Medicaid transportation driver, and

her compensation is much less than it was when she was teamed with her husband at J

Mar.  Even when her annuity from his life insurance is taken into consideration, her income

has fallen substantially.  I credit the foregoing testimony, along with her statement that she

has had to adjust her lifestyle to accommodate this loss of support.  She has thus shown

not only that she was “wholly and actually dependent” on Claimant under § 11-9-527(c),

but that she had, in fact, some dependency on him pursuant to § 11-9-527(c)(1)(A)(ii).

The parties stipulated that Mrs. Poteete was the only potentially eligible dependent

here.  Therefore, she has proven by a preponderance of the evidence that she is entitled

to widow benefits in the stipulated amount of $220.00 per week, or 35 percent (35%) of

Claimant’s stipulated average weekly wage, $629.35.

C. Attorney’s Fee

I find that Respondents No. 1 have controverted this claim, including Mrs. Poteete’s

entitlement to indemnity benefits under § 11-9-527, in its entirety.  Claimant’s attorney is

thus entitled to a controverted attorney’s fee on all indemnity benefits awarded herein,

pursuant to Ark. Code Ann. § 11-9-715(a)(1)(B)(i) (Repl. 2002).

CONCLUSION AND AWARD
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Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Jane Poteete and one-half to

be paid by Respondents No. 1, in accordance with Ark. Code Ann. § 11-9-715(a)(1)(B)(i)

(Repl. 2002).  See Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App.

348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


