
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F907838

MICHAEL POLSON CLAIMANT

LABOR READY CENTRAL, INC. RESPONDENT
SELF INSURED                                                     
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Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondent represented by JARROD PARRISH, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 25,

2010, in Springdale, Arkansas. A pre-hearing order was entered in

this case on November 10, 2009. This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time. Prior to the

commencement of the hearing, the parties announced that they had

not agreed on the appropriate weekly compensation rates, nor did

they have any evidence, at that time, from which the compensation

rates could be determined. As no disability benefits have been

requested, the matter of the appropriate weekly compensation rates

is reserved for future agreement or determination.  A copy of the

pre-hearing order with this noted thereon was made Commission’s

Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:
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1. On all relevant dates, on or about August 8, 2009,  the

relationship of employee-self insured employer-third

party administrator existed between the parties.

2. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury in

the form of a left inguinal hernia on or about August 8,

2009.

2. The claimant’s entitlement to medical services.

In regard to these issues, the claimant contends:
  
“On August 8, 2009 the claimant hurt his left
groin area while picking up a heavy can full
of shredded tile.”
 

In regard to these issues, respondent contends:

“Respondents contend that claimant did not
suffer a compensable hernia at any time while
working for respondent employer including, but
not limited to August 8, 2009 and August 10,
2009. Respondents further contend that the
claimant has continued his employment through
Labor Ready Central, Inc. and is not entitled
to temporary disability benefits in the event
compensability is found.”

 DISCUSSION

I. COMPENSABILITY

The first issue to be addressed is whether the claimant

sustained a compensable injury, on or about August 8, 2009, which

was in the form of a left inguinal hernia. As the alleged

compensable injury is in the form of a hernia, the issue of

compensability is controlled by the provisions of Ark. Code Ann.
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§11-9-523. The mere fact that the claimant’s hernia may have arisen

out of and occurred in the course of his employment is not

sufficient to make such a hernia compensable. Rather, the claimant

must further prove by the greater weight of the credible evidence

that his hernia also satisfies the five specific requirements,

which are set out in this subsection.  These requirements are:

(1) That the occurrence of the hernia immediately

followed as the result of sudden effort, severe

strain, or the application of force directly to the

abdominal wall;

(2) that there was severe pain in the hernial region;

(3) that the pain caused the employee to cease work

immediately;

(4) that notice of the occurrence was given to the

employer within forty-eight (48) hours thereafter;

and

(5) that the physical distress following the hernia was

such as to require the attendance of a licensed

physician within seventy-two (72) hours after the

occurrence.

The claimant testified that, while lifting on a specific

plastic garbage can that was filled with ceramic tile, he felt a

sudden pain in his left groin. It was his further testimony that,

in his opinion, this garbage can and tile weighed between 300 and

400 pounds.  This description of the activities being performed, at

the time of the initial onset of difficulties that were indicative
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of the occurrence of a left inguinal hernia, would reasonably

constitute sudden effort and severe strain to the abdominal wall,

sufficient to result in his left inguinal hernia. This description

in his testimony coincides with the descriptions the claimant gave,

when he notified the respondent of the incident and injury, when he

initially sought medical treatment, and when he participated in a

telephone interview with the respondent’s adjuster.   

After consideration of all the evidence presented, I find that

the claimant’s testimony, concerning the events and circumstances

surrounding the onset of difficulties that were  indicative of the

occurrence of the left inguinal hernia, to be credible and an

accurate depiction of such events and circumstances. Therefore, I

further find this testimony to be sufficient to prove by the

greater weight of the credible evidence that his left inguinal

hernia immediately followed as the result of sudden effort and

severe strain to the abdominal wall. The claimant has satisfied

the first requirement for “compensability” that is contained in

Ark. Code Ann. §11-9-523. 

At the hearing, the claimant testified that he experienced

significant pain or discomfit in the left groin area, immediately

following the lifting incident. This pain or discomfort was

sufficient to require him to take a break from his regular work

activities, to leave his regular work station, and to report the

incident and difficulties to a Mike Edwards (in the presence of two

other co-employees).  Apparently, Mr. Edwards was the claimant’s

immediate supervisor, over the claimant’s work activities for the
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contracting employer.  Although the respondent initially indicated

that they would offer the testimony of Mr. Edwards, neither party

has ultimately done so.  I would note that the claimant’s foregoing

testimony coincides with the telephone interview that he had with

the respondent’s adjuster, on September 1, 2009.  

After consideration of all the evidence presented, I find this

portion of the claimant’s  testimony to also be credible and

sufficient to prove that there was severe pain in the hernial

region, which was sufficient to cause the claimant to cease work

immediately for a sufficient period of time to be reasonably

noticeable to all parties present. The fact that the claimant may

have subsequently resumed his employment activities, thereafter,

does not represent a failure to comply with the third requirement

of Ark. Code Ann. §11-9-523, as this subsection does not require

that the cessation from work be continuous.  Thus, I find that the

claimant has satisfied the second two requirements for his left

inguinal hernia to be “compensable”, under the provisions of Ark.

Code Ann. §11-9-523. 

The evidence is somewhat conflicting and contradictory, in

regard to the actual date and time that this employment-related

lifting incident occurred.  One of the factors, which has

contributed to this confusion over the date of this incident, is

the claimant’s assigned working hours. The claimant’s shift was set

to begin at 8:30 p.m. one day and end no later than 6:30 a.m. the

early morning hours of the next day. Some of the conflict and

contradiction is brought about by the claimant’s apparent lack of
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sophistication. Clearly, the claimant was not accustomed to knowing

and keeping track of days by the day of the month.  However, a

determination of the date of the employment-related incident is

crucial, due to the specific time deadlines required by Ark. Code

Ann. §11-9-523. 

The first recorded date of the employment-related accident is

found in the Accident and Injury Report of the respondent, which

was completed on August 12, 2009. In this document, the date of the

accident is noted as Monday, August 10, 2009, and the time of the

accident as approximately 2:00 a.m.  Ths report was apparently

filled out prior to the start of the claimant’s work day on August

12, 2009.  Although the claimant testified that he did not fill out

the document, himself, he acknowledged that he did sign it on the

date it was completed.

On August 12, 2009, the claimant was also seen by Dr. Gary

Moffitt. In a Questionnaire completed by Dr. Moffitt, the claimant

indicated that he had experienced a sudden onset of pain in his

left groin area while lifting tile in a garbage can on August 10,

2009.  In his narrative report, Dr. Moffitt recorded the following

history:

“He states while he was at work on the 10th of
August, he was lifting a large can that had
tile in it and he felt a burning sensation
occurred in his left groin.  He sensed no
swelling in the area. He has continued
working.”

On his physical examination, Dr. Moffitt observed an “obvious large

left inguinal hernia”, which was reducible.
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On September 1, 2009, the claimant apparently related to the

respondent’s adjuster that he experienced a severe onset of pain

when he was lifting on a trash can full of tile. He stated that

this accident happened on the 10th. Curiously, the typed statement

gives the date as May 10.  When the adjuster asked the claimant a

question that implied that the claimant had reported the accident

to the respondent on the same day that it happened (i.e. the 10th),

the claimant corrected her and stated that the accident had

happened a day or two before he reported it. During this statement,

the claimant tentatively indicated that the accident happened on a

Sunday night, but appeared somewhat uncertain and wanted to consult

a calendar. The claimant also informed the adjuster that he

initially thought that he had just pulled muscle and for this

reason he did not immediately report the incident to the

respondent. However, he stated that it kept hurting and he

subsequently realized that his groin was “swollen up”, and at that

point he immediately reported the injury to the respondent. He

“guessed” that he first noticed this swelling the “next morning”.

On September 14,2009, the claimant’s attorney filed a Pre-

hearing Questionnaire and an AR-C (dated September 4, 2009) on

behalf of the claimant. In this Pre-hearing Questionnaire and the

AR-C, the date of the accident is for some reason identified as

August 8, 2009. How this date was arrived at, is not entirely

clear. However, as a result of the claimant’s Pre-hearing

Questionnaire, the date of the alleged compensable injury was

identified in the Pre-hearing Order as on or about August 8, 2009.
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At the hearing, the claimant initially testified that the

incident and injury occurred in August of 2009, when he was moving

a plastic garbage can full of tile.  It was his testimony that he

reported the incident and difficulties that same day that it

happened to Mike Edwards, the supervisor assigned to him by the

leasing employer. However, he admitted that he waited a day to

notify the respondent of the incident and injury.  He acknowledged

that on the day he waited, he went to the respondent’s office,

turned in his time card, and picked up his job assignment for the

next day, but did not report any incident or injury.  He stated

that the reason for his failure to report the incident and injury

was that he didn’t want to jeopardize a good job assignment over a

simple pulled muscle. It was his testimony that it was not until

the following day, when he was cleaning up, that he noticed that he

was “swoll up real bad” in the groin area. At that time he realized

that his difficulties were more than a pulled muscle and he

immediately reported the incident and resulting difficulties to the

respondent. Finally he testified that on that same day, the

respondent sent him to the company doctor, who diagnosed a hernia.

The evidence is clear that the claimant reported the incident

and injury to the respondent during the late morning hours of

August 12, 2009. The evidence is also clear that the claimant was

initially seen by Dr. Moffitt, the company doctor, on that same

date and diagnosed with a large left inguinal hernia.  Regardless

of the multiple dates given in the various documents, the

claimant’s credible testimony and the various consistent histories
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that he related to the respondent and Dr. Moffitt establish that

the employment-related incident occurred toward the end of one

shift, then he worked another full shift, and shortly after

completion of this intervening shift, he reported the incident and

injury to the respondent.  Working backward from the undisputed

date that the incident and injury was reported to the respondent,

would establish that the incident and injury occurred shortly prior

to 6:30 a.m. on Monday, August 10, 2009 (i.e. the shift that began

on Sunday, August 9, 2009 and ended at 6:30 on August 10,2009).

Thus, it is my opinion that the greater weight of the credible

evidence establishes that the employment-related incident giving

rise to the claimant’s left inguinal hernia occurred shortly before

6:30 a.m on August 10, 2009.  

In reaching this decision, I am aware that Dr. Moffitt, the

company physician, has indicated that he is “very skeptical” that

the hernia he observed had been present for only two days. However,

this statement by Dr. Moffitt falls far short of constituting an

expert medical opinion, stated within a reasonable degree of

medical certainty, that the claimant’s large left inguinal hernia

had been present for more than two days. Further, the evidence

unquestionably shows that the claimant had been working 8 to 10

hours a day for over a year prior to August 10, 2008, performed

heavy manual labor, without any apparent limitations or

difficulties. This would clearly support the claimant’s testimony

that he had not experienced any prior difficulties in the area of

his left groin before the lifting incident on August 10, 2009.
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Thus, I have placed no weight on Dr. Moffitt’s skepticism about the

period the claimant’s left inguinal hernia had been present.

Ark. Code Ann. §11-9-523 requires that notice of the

“occurrence” must be given to the “employer” within 48 hours after

the “occurrence”. Obviously, the “occurrence” referred to is the

occurrence of the hernia.  Although this subsection also requires

that the actual occurrence of the hernia must “immediately” follow

the employment-related sudden effort, severe strain, or application

of force directly to the abdominal wall, I am not necessarily

convinced that this requires that the cause and effect must be

simultaneous.  Thus, while the 48 hour period commences to run at

the time the hernia “occurs”, it does not commence at the exact

time of the sudden effort, severe strain, or application of force

directly to the abdominal wall.

In the present case, the evidence shows that the claimant was

a leased employee. The respondent had delegated the direct control

and supervision of the claimant’s day to day employment activities

to the leasing entity.  In effect, this arrangement was a joint

employment, even though the respondent was contractually and

legally liable for workers’ compensation benefits.  As a result the

claimant’s immediate supervisor became an individual named Mike

Edwards. The claimant testified that within minutes following the

incident and initial onset of difficulties, he informed Mr. Edwards

of the incident and his resulting physical difficulties, as he

perceived them at that time. I find this testimony of the claimant

to be credible. The claimant also testified that within two or
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three hours after his discovery of the swelling or the actual

hernia, he directly informed the respondent of the incident and the

nature of his injury, as he now knew it to be. I find this

testimony of the claimant to also be credible. Based upon these

facts, I find that this notice, given by the claimant, was timely

and satisfies the fourth requirement of Ark. Code Ann. §11-9-523.

Based upon my determination that the incident giving rise to

the claimant’s left inguinal hernia occurred shortly before 6:30

a.m. on August 10, 2009, the evidence clearly shows that the

claimant not only reasonably required medical services for his left

inguinal hernia within 72 hours after its occurrence, but actually

sought and received such services within that time period. Thus,

the claimant has satisfied the final requirement for this hernia to

be compensable, under Ark. Code Ann. §11-9-523.

II. BENEFITS

The only benefits which the claimant has requested at this

time, are medical services. Clearly, the claimant would be entitled

to reasonably necessary medical services for his compensable

hernia. 

Ark. Code Ann. §11-9-512(b) clearly entitles the claimant to

the recommended surgical repair of his compensable hernia.  Thus,

the respondent is to be liable for the expense of this surgery,

subject to the medical fee schedule.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.
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2. On all relevant dates, including August 10,

2009, the relationship of employee-self

insured employer existed between the parties.

3. On August 10, 2009, the claimant sustained

a compensable injury in the form of a left

inguinal hernia.  Specifically, the claimant

has proven by the greater weight of the

credible evidence the occurrence of a left

inguinal hernia that arose out of and occurred

in the course of his employment, that this

hernia immediately followed as the result of

sudden effort and severe stain of the

abdominal wall, that there was severe pain in

the hernial region, that the pain caused the

claimant to cease work immediately (on a

temporary basis), notice of the occurrence of

the hernia was given to the “employer” within

48 hours thereafter, and that the physical

distress following the occurrence of the

hernia was such as to require the attention of

a licensed physician within 72 hours after the

occurrence of the hernia.

4. The claimant is entitled to the recommended

surgical repair of the compensable hernia at

the respondent’s expense.
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5. The respondent has controverted this claim

in its entirety.

6. As no controverted benefits have been

awarded directly to the claimant, at this

time, no controverted attorney’s fees can be

awarded to his attorney.

ORDER

The respondent shall be liable for the expense of the surgical

repair of the claimant’s compensable left inguinal hernia. This

liability is subject to the medical fee schedule.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

                                  
        MICHAEL L. ELLIG

         ADMINISTRATIVE LAW JUDGE


