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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by RANDY SHOCK, Attorney, Fort Smith,
Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On July 27, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 5, 2010, and a pre-hearing order was filed on May

6, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to her right

shoulder on September 5, 2008.
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4. The claimant’s weekly compensation rates are $388 for

temporary total disability and $291 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Wage loss.

2. Temporary total disability from November 14, 2008, until

April 15, 2009.

3. Attorney’s fees.

4. Respondents’ entitlement to a credit under Ark. Code Ann.

§11-9-807(B).

Claimant’s contentions are:

“That Claimant is entitled to temporary total
disability from the date of the injury through
the end of her healing period less and except
those dates upon which she was returned to
work under restrictions; that Claimant is
entitled to permanent partial disability.”

Respondents’ contentions are:

“Respondents contend that all appropriate
benefits have been paid with regard to this
matter.  The medical documentation does not
support entitlement to additional indemnity
benefits, whether temporary or permanent.  The
claimant has been released to return to work
in a full duty capacity with no limitations or
restrictions in her activities.  In light of
this, wage loss disability is not a factor in
this claim.”

The claimant in this matter is a sixty-year-old female who was

employed by the respondent as a quality control inspector.  The

claimant suffered an admittedly compensable injury on September 5,

2008, when she fell and injured her right shoulder.  The claimant
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was diagnosed by Dr. Keith Holder with a right rotator cuff tear

and was placed on restrictions of limited use of her right shoulder

on November 11, 2008.

On December 2, 2008, the claimant underwent surgery to repair

her torn rotator cuff.  A medical note from Cooper Clinic P.A.

indicates that the claimant can return to work as of December 15,

2008; however, she is restricted to one handed duty.

Medical records indicate that she underwent physical therapy

during December 2008 and January and February 2009.  On February 2,

2009, Dr. Harp saw the claimant and a medical report from that

visit states as follows:

“ASSESSMENT AND PLAN: I encouraged her to be
very aggressive with her therapy.  A
prescription was written for full
strengthening to be started at this time.  She
will return to see me on 03/16/2009.
Initially, she was released to 1-handed duty,
but at her request, she was released to full
duty.  I think that for her job duties as an
inspector, she could indeed return to full-
duty if this job was available.  She will
return per above.”

On July 27, 2009, Dr. Harp authored a letter regarding the

claimant’s impairment as a result of her admittedly compensable

injury.  Dr. Harp finds the claimant to have an impairment rating

of 8 percent to the whole person.

During the hearing in this matter, the claimant testified that

she was laid off by the respondent on November 14, 2008.  The

claimant had been employed by the respondent for twenty-one years.

At the time of her layoff, the respondent and the claimant had

entered into an “Enhanced Employment Separation Agreement.”  The
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claimant was paid a total of $12,333.73 according to the payment

summary form of the enhanced employment separation agreement.

The claimant has asked the Commission to consider her

entitlement to wage loss in this matter.  The claimant is sixty

years old and has received a high school diploma.  However, since

being laid off from employment with the respondent, she has begun

adult education classes studying both mathematics and computers.

Her work history is mainly that of factory work.  She has worked in

furniture factories and operated a sewing machine in a factory type

setting.  The claimant has had manual labor as part of her work

life for many years.

After consideration of all the evidence including age,

education, and work experience, I find that the claimant’s

employment opportunities have been substantially reduced by the

physical limitations caused by the claimant’s admittedly

compensable injury.  In my opinion, this loss of wage earning

capacity would entitle the claimant to additional permanent partial

disability for permanent functional disability (in excess of

permanent physical impairment) of 8 percent to the body as a whole.

The claimant has also asked the Commission to consider her

entitlement to temporary total disability from November 14, 2008,

until April 15, 2009.  November 14, 2008, was the date on which the

claimant was laid off by the respondent.  At that time, the

claimant was performing one handed duty for the respondent.

Medical records show the claimant was not released to full duty

until February 2, 2009.
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The claimant was in her healing period and work was not made

available to her inside her restrictions from November 14, 2008,

until February 2, 2009.  She is entitled to temporary total

disability for that period of time.

The respondents have asked the Commission to consider whether

or not they are entitled to a credit under Ark. Code Ann. §11-9-

807(B) which states:

“(b) If the injured employee receives full
wages during disability, he or she shall not
be entitled to compensation during the
period.”

Here, the respondents argue that the claimant received full

wages during her period of disability.  It is the respondents’

position that the monies paid to the claimant from the enhanced

employment separation agreement are full wages under Ark. Code Ann.

§11-9-807(B) and they should receive a credit for those monies.

I disagree, Ark. Code Ann. §11-9-102(19) defines wages as:

“Wages” means the money rate at which the
service rendered is recompensed under the
contract of hiring in force at the time of the
accident, including the reasonable value of
board, rent, housing, lodging, or similar
advantage received from the employer and
includes the amount of tips required to be
reported by the employer pursuant to § 6053 of
the Internal Revenue code of 1954 and the
regulations promulgated pursuant thereto or
the amount of actual tips reported, whichever
amount is greater; and...”

In the present case, the claimant was given a severance

package, it was not a wage as contemplated under Ark. Code Ann.

§11-9-807(B).  The respondents are not entitled to a credit under

Ark. Code Ann. §11-9-807(B).
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From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 5, 2010, and contained in a

pre-hearing order filed May 6, 2010, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

that she is entitled to wage loss in an amount that would be equal

to an 8 percent impairment to the body as a whole.

3. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability benefits from

November 14, 2008, to February 2, 2009.

4. The respondents have failed to prove their entitlement to

a credit under Ark. Code Ann. §11-9-807(B).

5. The claimant has proven by a preponderance of the evidence

that her attorney is entitled to a fee in this matter.

ORDER

The respondents shall pay the claimant wage loss in an amount

that would be equal to 8 percent impairment to the body as a whole.

The respondents shall pay the claimant temporary total

disability benefits from November 14, 2008, to February 2, 2009.
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The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


