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STATEMENT OF THE CASE

On October 14, 2010, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on June 22, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With two additional stipulations reached at the hearing, they are the following seven,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee-employer-carrier relationship existed on the date of the injury,

October 24, 2008, and at all pertinent times.

3. Claimant underwent a cervical fusion operation of C5-6 in the year 2000.

4. Claimant underwent a right shoulder operation in 2002.

5. Claimant underwent a cervical fusion at C6-7 on January 19, 2005.

6. Claimant’s average weekly wage was $792.42, giving him a temporary total

disability rate of $504.00 and a permanent partial disability rate of $396.00.

7. Claimant drew unemployment benefits totaling $3,870.00 from January 2009

through March 2009.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from

January 5, 2009 to a date to be determined.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Contentions

Respondents added an additional contention at the hearing.  The respective

contentions of the parties are thus as follows:
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Claimant:

1. Claimant contends that he sustained a compensable injury when he tripped

over a hose and fell into metal shelves behind him, injuring his neck.

Claimant timely reported the injury to his supervisor.  Respondents initially

accepted this claim and provided medical treatment.  Claimant had two prior

neck surgeries, and it is anticipated that Respondents will contend that his

problems are merely recurrences of the prior neck injuries and surgeries that

were not their responsibility.  Claimant contends that he has aggravated a

pre-existing condition or has suffered a new injury.

2. Claimant has been treated conservatively by Dr. Kriesel at Russellville

Family Practice and by Dr. Shahim.  Respondents are responsible for these

charges and additional medical treatment.  Claimant was taken off of work

on January 5, 2009 by Dr. Shahim, and remains off work and in his healing

period.  Claimant is thus entitled to TTD from January 5, 2009 to a date to

be determined.

3. Claimant contends that Respondents have controverted this claim with

respect to the benefits claimed at present.  Therefore, Claimant contends he

is entitled to maximum attorneys’ fees on all benefits awarded.

Respondents:

1. Claimant sustained an apparently minor injury and returned to work.  Later

Claimant and a number of other persons were laid off as a general lay off.

Claimant drew unemployment benefits.
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2. Respondents provided some medical benefits to Claimant up to January 5,

2009, in the form of visits to Drs. Ben Kriesel and Reza Shahim, and an MRI.

From January 5, 2009 forward, any treatment was neither reasonable nor

necessary.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury in the form of neck spasms; however, he has failed to

prove that he sustained any other form of compensable injury.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional medical treatment of his neck.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.
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CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Oliver Lee Huff.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of two index pages and 50 numbered pages thereafter; Respondents’ Exhibit

1, another compilation of his medical records, consisting of one index page and 20

numbered pages thereafter; Respondents’ Exhibit 2, additional medical records, consisting

of one index page and nine numbered pages thereafter; Respondents’ Exhibit 3, a payout

record on the claim, consisting of one index page and six numbered pages thereafter; and

Respondents’ Exhibit 4, Claimant’s Social Security Work Activity Questionnaire, consisting

of one index page and three numbered pages thereafter.

Testimony

Dean Petriches.  Claimant testified that he is 41 years old and has a GED.  After an

18-month stint in the U.S. Navy, he was given an honorable discharge under medical

conditions for sleepwalking.  After two failed attempts to go back to school, Claimant

entered the workforce.  His work history has consisted primarily of convenience store and

restaurant management, along with factory work.

At the time of his injury, Claimant had worked for Respondent JW Aluminum

Company (hereinafter “JW”) for approximately 18 years.  JW manufactures aluminum

products such as foil and siding.  Claimant was a mill operator there.  His testimony was

that the following occurred on October 24, 2008:
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Well, I was behind the mill, which is not typically where I’m supposed to be,
but because I’m the mail mill operator and we were having issues with the
metal breaking while we were running, I was trying to find out if there was
issues [sic] with the metal, cracked edges or anything that could have been
causing us to break out and tear out and have to do clean  up.  So I was
back rolling the metal around, scrapping metal out, looking at the metal,
trying to find defects.  I came out from behind the chuck, and the hose–I
tripped over a hose and fell into a metal rack.

The hose was only the floor, and the rack was affixed to the mill.  When asked how this

action resulted in his injury, Claimant stated:

Well, it knocked the wind out of me and hit me in the middle of my back to
start with.  And I jerked my head back and my shoulders.  I was in the
process of throwing scrap, so I was in motion, and I was throwing metal.
And I tripped over the hose, so I had 65 inches of metal in my hand when I
fell, and I just–I fell.  I couldn’t do anything.  I was falling backwards.  I fell
into the rack, snapped my head back and fell over onto the chuck.  And God,
it just wasn’t good.

His testimony was that he struck two racks:  one in his back and another at neck-level.  He

did not fall all the way to the floor.  When asked where he hurt, Claimant stated:  “To be

honest with you, I was hurting all over . . . I mean, I was just mad . . . I didn’t even think

about where I was really hurt.  To be honest with you, I was already having a bad day.”

Later, he added that his neck, back and shoulder hurt–but the pain was mostly in the

shoulder.

Immediately after the fall, Claimant reported the fall to Johnny Vitals, his supervisor.

But Vitals did not respond.  Claimant finished working that day, and felt sore.  While off

work for three days as previously scheduled, his condition worsened.  When he returned

to work, he told Vitals that he was hurt and could not work.  Vitals took a statement from

one of Claimant’s co-workers, and filled out an incident report.  Respondents made

Claimant an appointment with Dr. Ben Kriesel for the next day.  Kriesel is also his family
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physician.  The doctor examined him and prescribed medication.  Claimant continued to

treat with Dr. Kriesel through November and December of 2008.  After initially denying

Kriesel’s request for Claimant to have an MRI, Respondents ultimately allowed it.  He

underwent the MRI after seeing Dr. Reza Shahim.  Respondents then denied the claim,

and Claimant was unable to return to Shahim.  However, he has continued to see Dr.

Kriesel for his neck, and the doctor has been prescribing medication.  Claimant has paid

for these visits out of his pocket.

Claimant stated that he continued to work in November-December 2008, albeit with

restrictions of no bending or stooping and no lifting in excess of 20 pounds.  JW

accommodated these restrictions by limiting Claimant’s duties to pushing the buttons and

turning the knobs on the mill machine.  He continued working until January 5, 2009.  On

that date, he was laid off along with the temporary help at the plant.  He has not been

recalled to work.  However, it was Claimant’s testimony that Dr. Shahim had given him

something that indicated that he was unable to work.  He admitted that he filed for

unemployment benefits, and received them until he was required to search for a job.

Claimant did apply for positions, but declined an offer by one potential employer to come

in to see them.

At the time Claimant first sought treatment, his neck and left shoulder were hurting.

He stated that his symptoms have always been more on the left than the right.  The pain

extends to his elbow and the top of his hand.  He asserted that he is unable to use his left

arm to reach for or grasp things, and that raising it overhead causes severe pain.
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With respect to his medical history, Claimant stated that he has previously

undergone two neck surgeries.  Dr. Rebecca Barrett-Tuck performed the first, in 2000,

after he suffered a neck injury at a pizza establishment.  At that time, the symptoms he

experienced were on the right side.  After the surgery, he was off work for three months,

and then went to work managing a convenience store, which Claimant testified was about

the same activity level as the pizza position.  Except for a period involving a right shoulder

operation, Claimant was able to work until a point in 2004 when he injured his neck a

second time–this time while working for JW.  His employer covered his treatment by Drs.

Kriesel and Shahim in that instance.  Shahim performed a second surgery, at one level

below the previous procedure.  Claimant’s testimony was that his symptoms were again

on the right side, that he did fine after the operation, and that he had no further neck

treatment until suffering the injury at issue.  He fell on his tailbone and fractured a vertebra

in the interim.

Claimant has not received short or long-term disability benefits in connection with

this claim, and his group health insurance has not paid for any of his treatment.  He has

a child support arrearage out of White County that amounts to approximately $3,000.00.

His testimony is that he has been unable to meet this obligation because he has been off

work.  Claimant’s application for Social Security disability benefits has been rejected twice,

and he has requested a hearing on the matter.

Under questioning from Respondents, Claimant testified that his neck condition

improved after the second neck surgery.  He saw Dr. Kriesel after this surgery because he

had to be the one to release him to return to work at full duty.  Claimant did not recall
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seeing Dr. Kriesel on March 12, 2008 for “lots” of neck and back pain.  He could not

explain why the record of his October 30, 2008 visit to Dr. Kriesel, the first one after the

alleged fall, reflected that he was already taking pain medication at that time; but he

denied that this was the case.  His explanation for the difference between what was listed

as current medications that day and what Kriesel prescribed was that he asked him to

prescribe generic versions.  He also denied asking Dr. Kriesel for an MRI during the

October 30 visit, although the record reflects that he did.  Asked about the November 17,

2008 record that reflects that Claimant complained of pain on both sides, he stated that

the pain was still mostly on the left.  He agreed that although Respondents refused to pay

for him to return to Dr. Shahim, he could have contacted Shahim about his MRI results.

Claimant has seen Dr. Kriesel since that time.  Respondents paid for his Flexeril

prescription, among others.

When questioned further by his counsel, Claimant testified that he was prescribed

pain medication when he broke his tailbone in June 2008.  He was unsure, however, if one

of these medications was Vicodin.  He denied having right or left-sided pain from his neck

when he saw Kriesel in March 2008.

Oliver Lee Huff.  Called by Respondents, Huff testified that he is the environmental

health and safety manager at Respondent JW.  In January 2009, 110 of the 125

employees at the plant were laid off.  Most of them have since been called back.

Currently, 85 are working there.
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When questioned by Claimant, Huff stated that he went to work for JW in May 2009,

and was not involved in the decision to terminate Claimant’s workers’ compensation

benefits.

Under questioning from me, Huff testified that he has no personal knowledge

concerning why Claimant was laid off.
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Records-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 1 and Respondents’ Exhibits 1 and 2 reflect the following:

Pre-Incident.  Claimant underwent a fusion of C5-6 in 2000.  He was diagnosed on

November 1, 2004 as having cervical strain and a CPT on November 4, 2004 showed

bilateral radiculopathy with the right greater than the left.  An MRI on that date showed the

previous fusion but no significant abnormality.  On November 8, 2004, he was noted to

have spasm in the right lateral neck and thoracic areas.  Claimant continued to experience

severe pain, and was unable to undergo physical therapy other than ultrasound and hot

packs.  Dr. Ted Honghiran recommended that he return to Dr. Kriesel for a possible

neurologist referral, and stated that his right arm pain is most likely caused by the

impingement of a neck nerve.  Dr. Shahim saw him on December 6, 2004 and read the

MRI to show a disc herniation at C6-7 on the right, below the previous fusion.  The doctor

recommended a diskectomy at C6-7, along with a fusion and allograft at that level.  A

follow-up MRI on December 13, 2004 showed, inter alia, a broad-based right posterolateral

foraminal disc protrusion at C6-7, causing significant narrowing of the right neural foramen,

plus a mild degree of central canal stenosis.  Claimant underwent the anterior cervical

fusion/allograft/partial corpectomy at C6-7 on January 19, 2005.  Dr. Shahim released him

to full duty on February 21, 2005.  Claimant reported improvement in his neck condition

in his visit to Dr. Kriesel on April 4, 2005, but was diagnosed with cervical disc disease.

On June 25, 2007, Claimant reported a recent diagnosis of an L-4 fracture.  On

March 12, 2008, he informed Dr. Kriesel that he was having a lot of neck and back pain.
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Post-Incident.  Claimant returned to Dr. Kriesel on October 30, 2008 and stated that

he wanted an MRI done because he had fallen hard at work and injured his neck on the

left with  arm pain/paresthesias.  He was noted to be taking, inter alia, Vicodin at the time.

Dr. Kriesel in his examination noted the presence of a spasm in the left lateral neck.  He

ordered a cervical MRI, and gave Claimant restrictions of no lifting over 20 pounds, only

occasional bending, stooping or crouching, limited use of the left arm, and no reaching

above the shoulders.  On November 17, 2008, Claimant reported that the neck pain was

worsening, with radiculopathy down both arms.  Respondent carrier denied the MRI

request.  On a return visit to Kriesel on December 1, 2008, Claimant reported being much

worse on the left side, and was again noted to have a left lateral neck spasm.  He was

continued on light duty.  Dr. Kriesel appealed the denial of the MRI, noting the presence

of “continued and ongoing severe left sided cervical pain and spasm with left arm radicular

symptoms in terms of paresthesias.”  However, the Respondent carrier again denied the

request.  Claimant went back to Kriesel on December 22, 2008, and this time was not

noted to have any spasms or reports of pain.  He was continued on light duty.

On January 8, 2009, Claimant saw Dr. Shahim.  No findings of spasm were noted.

He opined that Claimant “is most likely symptomatic from cervical radiculopathy.”  Shahim

took him off work and prescribed oral steroids and Hydrocodone.  That same day, Claimant

finally underwent the cervical MRI.  With respect to C6-7, Dr. Doug Kerin  noted “some

asymmetric density in the left lateral recess and neural foramen on the left.  This is likely

representing disc ridge complex.”  X-rays showed degenerative disc disease at C3-4 and
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C4-5, the prior fusion at C5-6, and the fusion at C6-7.  On January 29, 2009, Claimant was

prescribed, inter alia, Zanaflex; but the presence of spasms was not mentioned.

Claimant returned to Kriesel on March 10, 2009.  His notes read that “Dr. Shahim

had on Flexeril . . . .”  However, Shahim’s records before me do not reflect this.  Claimant

continued to present with complaints of paresthesias of the right arm, and neck pain.

Records-Nonmedical

Respondents’ Exhibit 3 consists of the record of payments the Respondent carrier

has made in connection with this claim.  Respondents’ Exhibit 4, Claimant’s Social Security

Work Activity Questionnaire, reflects that in his position as a mill operator, he did not

complete all the usual duties required for the position, he was not able to complete all of

the job duties without special assistance, he did not complete his work in the same amount

of time as employees in similar positions, and he was given fewer/easier duties and extra

help/supervision following his alleged work-related injury.

ADJUDICATION

A. Compensability

Claimant has contended that he suffered a compensable injury to his neck when he

tripped over a hose and fell into a shelf while working at Respondent JW on October 24,

2008.  Respondents initially accepted the claim, but have since controverted it.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body
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that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000);

Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).  The test

is whether a causal connection between the two episodes exists.  Sword, supra; Jeter v.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a causal

connection is a question of fact for the Commission.  Id.  It is generally a matter of

inference, and possibilities may play a proper and important role in establishing that

relationship.  Osmose Wood Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875

(1992).

The evidence before me reflects that on October 30, 2008 Claimant presented to

Dr. Kriesel for left arm pain and paresthesias.  This was six days after he allegedly fell at

work.  Kriesel noted the presence of spasms in the left lateral neck.  Spasms were also
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present during Claimant’s December 1, 2008 visit with the doctor.  Muscle spasms can

constitute objective medical findings.  Estridge v. Waste Management, 343 Ark. 276, 33

S.W.3d 167 (2000); Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124

(1999).  The medical evidence, supported by objective findings, thus shows that Claimant

suffered spasms in his neck.

In his March 10, 2009 notes, Dr. Kriesel stated that “Dr. Shahim had [Claimant] on

Flexeril . . . .”  Respondents also elicited testimony from Claimant that they paid for a

Flexeril prescription for him.  In Fred’s, Inc. v. Jefferson, the Arkansas Supreme Court

affirmed a Commission finding that there were objective findings to prove the claimant’s

injury.  361 Ark. 258, 206 S.W.3d 238 (2005).  There, the claimant when presenting for

medical treatment complained of muscle spasms in her back.  The records reflected that

she was thereafter prescribed Flexeril, among other things.  In holding that the providing

of the prescription was itself objective medical evidence, the court held that “a reasonable

inference from the chronology of events is that the medication and physical therapy were

prescribed to aid [claimant] and to treat her injury.  Any other construction of these events

does not withstand scrutiny or pass the test of reasonableness.”  Id.

However, I cannot find, based upon the evidence adduced at the hearing, that

Claimant was ever prescribed Flexeril for spasms caused by his October 24, 2008 fall.

There simply is no reference in the record to any physician prescribing Claimant this drug

after the date of the incident at issue.  I would note, in addition, that Dr. Shahim did not see

Claimant until over a month after his spasms had subsided.  Hence, a finding of spasms

based upon an alleged Flexeril prescription would be merely a product of speculation and
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conjecture–in which I am not allowed to engage.  Speculation and conjecture cannot serve

as a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575

S.W.2d 155 (1979).

Based upon the radiological evidence introduced at the hearing, I note that the only

finding reflected on Claimant’s January 8, 2009 (post-incident) MRI that is conceivably

different from that reflected on his November 4, 2004 and December 13, 2004 MRIs, along

with his other tests, is what Dr. Kerin termed “some asymmetric density in the left lateral

recess and neural foramen on the left . . . likely representing disc ridge complex.”

However, I cannot find that this is an objective finding of an injury for two reasons.  First,

I have been unable to locate any authority for the position that this finding is an acute one

as opposed to a degenerative one.  Second, Claimant’s pre-existing condition at C6-7 was

such that it would be speculating to relate the “disc ridge complex” to the October 24, 2008

falling incident.  No physician has connected the two, despite the fact that Claimant has

continued to see Dr. Kriesel since the latest MRI.  While Kriesel in petitioning for approval

of the MRI stated that Claimant was “doing well until the fall,” I note that on March 12,

2008, Claimant told him that he was having a “[l]ot of neck/back pain . . . .”  Claimant

developed a herniation of C6-7 in 2004 and underwent an anterior fusion/allograft/partial

corpectomy at this level in 2005.  Dr. Kriesel diagnosed him with cervical disc disease after

this procedure.  Consequently, Claimant has not proven the existence of any objective

finding of injury other than the spasms.

In addition to contending that he sustained a new injury, Claimant has contended

that the October 24, 2008 fall caused a compensable aggravation of it of his pre-existing
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condition.  Under the Arkansas Workers’ Compensation Act, the employer takes the

employee as the employer finds him, and employment circumstances that aggravate pre-

existing conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787

S.W.2d 64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  An aggravation of a pre-existing non-compensable condition by a compensable

injury is itself compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).

An aggravation is a new injury resulting from an independent incident.  Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  Because it is a new injury with an

independent cause, an aggravation must meet the definition of a compensable injury.

Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).  As the foregoing

analysis has shown, however, Claimant has not shown that this occurred here with respect

to the disc ridge complex at C6-7, in that no objective findings support it.  See Horticare

Landscape Mgmt. v. McDonald, 80 Ark. App. 45, 89 S.W.3d 375 (2002).  Hence,

regardless of the theory advanced, he has not proven disc ridge complex condition to be

compensable.

As for his neck spasm injury, to show that it arose out of his employment, Claimant

must show that a causal connection existed between the injury and his employment.

Gerber Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  An injury occurs

“in the course of employment” when it occurs “within the time and space boundaries of the

employment, while the employee is carrying out the employer’s purpose or advancing the
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employer’s interests directly or indirectly.”  Olsten Kimberly Quality Care v. Pettey, 328 Ark.

381, 944 S.W.2d 524 (1997); Pilgrims Pride Corp. v. Caldarera, 54 Ark. App. 92, 923

S.W.2d 290 (1996).  See Sartor, supra.

Claimant’s testimony and the statements he made to medical personnel

contemporaneously with his injury show that he suffered this injury as the result of a fall

while working at Respondent JW.  He told Dr. Kriesel that he wanted an MRI due to “falling

hard” at JW.  Claimant’s testimony at the hearing was that he tripped over a hose and fell

into a metal rack, striking his back and causing his head to be “snapped . . . back.”

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Based upon my observation of Claimant and consideration of his testimony on this point,

I credit it.

A causal relationship may be established between an employment-related incident

and a subsequent physical injury based on the evidence that the injury manifested itself

within a reasonable period of time following the incident, so that the injury is logically

attributable to the incident, where there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).  The evidence

clearly shows that the injury arose out of and in the course of his employment, caused
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harm to the body that required medical services, and was the result of a specific incident

identifiable by time and place of occurrence.  In sum, I find that Claimant has met his

burden of proof that he incurred a compensable injury to his neck in the form of spasms.

B. Additional Medical Treatment

Claimant contends that he is entitled to continued reasonable and necessary

treatment of his neck.  According to Respondents’ Exhibit 3, Respondents have continued

to pay for Claimant’s prescription medications.  This is corroborated by the following

exchange between Respondents’ counsel and Claimant at the hearing:

Q. They did pay for Flexeril [see discussion of this, supra], Naproxen,
and Vicodin, though, didn’t they?

A. Yes.

As for doctor visits, both the above exhibit and Claimant’s testimony show that Claimant’s

January 8, 2009 appointment with Dr. Shahim was the last visit covered.  The exhibit

shows that the MRI performed the same day as the Shahim visit was paid for by

Respondents.  Hence, the above items are not at issue.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and
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necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The medical evidence establishes that Claimant’s neck spasms had resolved by

December 22, 2008.  As discussed above, this is the only compensable injury that

Claimant has proven.  Thereafter, on January 8, 2009, Dr. Shahim opined that Claimant

was “most likely symptomatic from cervical radiculopathy.”  The Commission is authorized

to accept or reject a medical opinion and is authorized to determine its medical soundness

and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002).  Regardless of whether objective findings of radiculopathy and paresthesias exist

here (which has not been shown), no causal relationship has been shown tying them to

the spasms and the post-December 22, 2008 treatment.  Hence, he has not established

his entitlement to additional medical treatment.

C. Temporary Total Disability Benefits

Claimant has also argued that he is entitled to temporary total disability benefits

from January 5, 2009 to a date to be determined.  Claimant’s compensable cervical injury,

in the form of spasms, is unscheduled.  See Ark. Code Ann. § 11-9-521 (Repl. 2002).  An

employee who suffers a compensable unscheduled injury is entitled to temporary total
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disability compensation for that period within the healing period in which he has suffered

a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  Also, a claimant must demonstrate that the disability lasted more than seven days.

Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2002).

As addressed above, Claimant’s cervical spasms resolved well before January 5,

2009–the date he was laid off by Respondent JW, and the beginning of the period for

which he is seeking benefits.  I find that his healing period ended no later than December

22, 2008–while he was still working at light duty at JW.  Thus, he has not proven his

entitlement to temporary total disability benefits.

D. Attorney’s Fee

Claimant’s attorney would be entitled to a controverted attorney’s fee on all

indemnity benefits awarded herein to Claimant, pursuant to Ark. Code Ann. § 11-9-715

(Repl. 2002).  Because Claimant has not shown that he is entitled to such benefits, I find

that his claim for a controverted attorney’s fee must fail at the outset.

CONCLUSION

Judgment is hereby entered based on the findings of fact and conclusions of law

set forth above.

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


