
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F902069

MICHAEL PETERSON CLAIMANT

TYSON POULTRY, INC. RESPONDENT

TYNET CORPORATION, INC. RESPONDENT
CARRIER

OPINION FILED SEPTEMBER 15, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by RANDY SHOCK, Attorney, Fort Smith,
Arkansas.

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On June 17, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 5, 2010, and a pre-hearing order was filed on May

11, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his left hip

on December 13, 2007.
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4. The claimant is entitled to a weekly compensation rate of

$248 for temporary total disability and $186 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s lumbar spine injury.

2. Permanent partial disability for the lumbar spine in the

form of an impairment rating.

3. Wage loss due to lumbar spine injury.

4. Attorney’s fees.

Claimant’s contentions are:

“On or about December 13, 2007, the Claimant
suffered an accidental injury in the scope and
course of his employment to his lumbar spine
and left hip.  He has reached maximum medical
improvement, has been assigned a three percent
(3%) anatomical impairment rating and
permanent restrictions which entitle him to
the award of permanent partial impairment.”

Respondents’ contentions are:

“Respondent accepted Claimant’s injury as
compensable and provided medical treatment.
Claimant continued to work for Respondent at
light duty after December 13, 2007.  Dr.
Walker released him to return to regular duty
effective January 3, 2008.  Dr. Walker advised
the Claimant’s problems were not related to
his work related accident.  Claimant was
terminated on February 19, 2008 for
attendance.

Claimant requested and received a change of
physician to Dr. Holder.  Dr. Holder assigned
a 3% permanent partial impairment rating based
on the degenerative changes and “report of
injury.”  The degenerative changes pre-existed
the compensable injury.  Dr. Holder also
placed restrictions on Claimant “due to his
underlying medical problems.”  Respondent
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controverts the rating and states the rating
and restrictions are not due to the work
related injury.  Respondent states it has
provided all benefits to which the Claimant is
entitled.”

The claimant in this matter is a fifty-three-year-old male who

sustained an admittedly compensable injury to his left hip on

December 13, 2007.  The claimant now asks the Commission to

consider the compensability of a lumbar spine injury he alleges to

have sustained during the same incident that caused his admittedly

compensable left hip injury.

The claimant was operating a pallet jack when he became caught

between the loaded pallet jack and a building support pole.  The

claimant testified that the pallet jack handle was touching his

“front of groin, at my hip” and the pole was touching “just off my

back on the left.”  The claimant received treatment from Dr. Randy

Walker on December 13, 2007, and that report states, in part:

“Subjective: 0145 on 12/13/2007 was backing up
with a pallet jack and got caught between the
jack handle and a wall, now with moderate pain
in the left leg and knee... 

...Assessment: pain in hip, pain in knee, hip
contusion.”

At that time, Dr. Walker prescribed Meloxicam 7.5 mg for the

claimant.

On December 18, 2007, the claimant was seen by Dr. Walker and

that report states, in part:

“Subjective: Continued pain in the left lower
leg, and now numbness and tingling over the
left calf and foot in a rough stocking
pattern.  No more back pain but now the pain
in the foot is severe...
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...Assessment: left lower leg numbness, left
hip pain, left knee pain.”

At that time, an MRI of the lumbar spine and pelvis was ordered by

Dr. Walker to rule out damage to arteries, nerves, and bones in the

low back and pelvic area.

On January 2, 2008, the claimant underwent an MRI at Open MRI

of Hot Springs.  The following are the impressions from the report

of that lumbar spine MRI:

“IMPRESSIONS:
1. Diffuse multilevel degenerative disc

disease of the lower lumbar spine with
posterior spurring, bulging, and facet
hypertrophy of L3-L4 and L4-L5 causing
mild to moderate central canal stenosis
and neural foramina narrowing.

2. At L5-S1, there is posterior spurring and
bulging as well as facet hypertrophy
causing mild central canal stenosis and
neural foramina narrowing, left greater
than right.”

On January 3, 2008, the claimant was again seen by Dr. Walker.

In part, that report states:

subjective: pain in the left hip has resolved,
now with full range of motion, no other
problems in this area, continued numbness,
tingling and weakness in the left later
thigh...

...Assessment: left hip contusion resolved,
degenerative disease of the spine not related
to workman’s compensation...

...Plan: Will release from workman’s
compensation at this point, and advised
patient that he will need to seek medical care
for his degenerative disc disease from his
private doctor.”

On January 9, 2008, the claimant was again seen by Dr. Walker.

The report, in part, states:
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“Subjective: Severe burning and stinging pain
in the left foot, cannot stand light touch due
to light touch producing a sensation of severe
pain, feels like he is asleep all the time.
Aching pain in all of the bones of the left
foot...

...Assessment: Multilevel degenerative disc
disease and lumbar spine, causing central
canal stenosis no consistent with mechanism of
injury, pain in foot likely due to
osteoarthritis and not injury...

...Plan: Discussed that current problems are
related to degenerative disc disease in the
spine and not just soft tissue injuries to the
left upper leg, and foot.  This is not
workman’s compensation related symptoms.”

On February 18, 2008, the claimant was seen by Dr. Michael

Pappas.  The claimant was referred through Dr. Walker.  That

report, in part, states:

“History of Primary Illness: MICHAEL L.
PETERSON is a 50-year-old gentleman, who on
December 13, 2007 was pinched at the level of
his left ASIS.  At that point, he hit the
floor and had extreme numbness into his left
hand and unable to ambulate secondary to this
pain.  At that point, he has been back to work
light duty.  He does have this tremor
throughout and drinks approximately half a
gallon of alcohol every weekend...

...Assessment: Crush injury to the left hip
joint and pelvic ring.

Plan: We will get an MRI of his lumbar spine,
as well as his pelvis, and see him back in
follow-up for sciatic neuropraxia.  It appears
that it might be gradually resolving since his
injury, but we will go ahead and evaluate this
and further evaluate for this deep pain coming
down to his left lower extremity.”

On December 20, 2009, Dr. Keith Holder performed an evaluation

of the claimant at Cooper Clinic, P.A., in Fort Smith, Arkansas.

The report from that visit, in part, states:
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“History of Present Illness: The claimant was
in his pre-existing status of health, denying
previous injury to his back prior to this
reported injury on 12/13/2007.  Dr. Walker’s
note from that date reflects that he was
caught between a pallet jack and a metal pole.
The patient confirms this; he denies any
injury to his left foot at that time.
Apparently, the patient was backing a pallet
jack up and got the jack handle caught between
his left anterior hip area and the back was
against a wall.  According to the notes, he
was complaining of left leg pain and knee
pain.  The significant findings included
tenderness across the left anterior and
posterior pelvis and buttocks areas.  There
was very slight tenderness noted to palpation
over the medical aspect of the femoral condyle
(the medial knee)...

...CAUSAL RELATIONSHIP: At the present time
with a reasonable degree of medical certainty
I do not feel the patient’s current complaints
are due totally to this report of injury,
since he had evidence of a pre-existing
sacroiliitis and degenerative changes of the
lumbar spine, and the findings show aortic
calcifications and decreases pulses on the
left foot compared to the right.  From the
standpoint of this injury he has reached
maximum medical improvement.

1. Chronic lumbar degenerative changes with
left sacroiliitis.

2. Left foot chronic pes planus with 
               evidence of degenerative changes of the 1st 
               metatarsal phalangeal joint.

3. Patient has suspect peripheral vasucular
disease with left pulses decreased compared 
to the right.

4. He also has evidence of aortic
calcification along his lumbar spine on
x-rays from 2007 and 2008.  Secondarily,
he may have a neuropathy secondary to the
chronic degenerative changes of the
lumbar spine.”

In the present case, it is clear that the claimant does have

objective medical findings of derangement in his lumbar spine.

This is evident from the MRIs that were performed on the claimant;
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however, the claimant must also show a causal relationship between

his objective medical findings of derangement to his lumbar spine

and the incident in which the claimant alleges to have sustained a

compensable injury.  Here, the claimant is not able to do so.  It

seems clear from a review of the medical records in this case that

the claimant had degenerative changes that are causing his current

back difficulties.  The claimant originally did not complain of

pain in the back nor is there any evidence in the diagnostic

studies of the claimant’s lumbar spine of any trauma to that area.

In that, I must find that the claimant has failed to meet his

burden of proving that he sustained a compensable injury to his

lumbar spine on December 13, 2007.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 5, 2010, and contained in a

pre-hearing order filed May 11, 2010, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

the existence of objective medical findings of derangement in his

lumbar spine.
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3. The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable lumbar injury on December

13, 2007.

4. The issue of permanent partial disability for the lumbar

spine injury in the form of an impairment rating is moot.  The

issue of wage loss due to the lumbar spine injury is moot.

5. The claimant has failed to prove by a preponderance of the

evidence that his attorney is entitled to a fee in this matter.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


