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STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 17,

2009, in Springdale, Arkansas. A pre-hearing order was entered in

this case on May 27, 2009. The pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  Prior to the

commencement of the hearing, an additional stipulation was added,

which recognized the respondent’s entitlement to the set-off

provisions provided by Ark. Code Ann. §11-9-411.  Also, prior to

the hearing and by agreement of the parties, an additional issue

was added. This issue concerned the effect of any real estate

commissions the claimant may have received, during the periods he

is now seeking temporary total disability benefits.  A  copy of the

pre-hearing order with these amendments noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:
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1. On March 1, 2008,  the relationship of employee-self

insured employer-third party administrator existed

between the parties.

2. The appropriate weekly compensation benefits are $288.00

for total disability and $216.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

4. The respondent is entitled to the set-off provided by

Ark. Code Ann. §11-9-411 for any group disability

benefits paid to the claimant, during the period of March

2, 2008 through a date yet to be determined.

By agreement of the parties, the issues to be litigated and

resolved at the present time was limited to the following:

1. Whether the claimant sustained a compensable injury to

his neck and back on March 1, 2008. 

2. The claimant’s entitlement to medical services, temporary

total disability from March 2, 2008 through a date yet to

be determined.

3. Whether the respondent is entitled to consideration of

any real estate commissions the claimant has received

after March 2, 2008 against potential temporary total

disability benefits.

In regard to these issues, the claimant contends:
  
“It is the claimant’s contention that claimant
sustained a compensable injury arising out of
and in the course of employment with the
respondent on or about 3/1/2008.  Claimant
contends entitlement to workers’ compensation
benefits as set forth in the issues response
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in the prehearing memorandum and specifically,
reasonable, necessary, and related medical
expenses; temporary total disability benefits;
Ark. Code Ann. §11-9-505; benefits (reserved);
unpaid future medical benefits that later
become controverted (reserved); permanent
partial/total disability benefits (reserved)
and/or rehabilitation benefits (reserved); and
controverted attorney fees.”  
 

In regard to these issues, respondent contends:

“Although the respondents reserve the right to
plead further upon the claimant specifically
stating the alleged compensable injury, the
respondents controvert the claim in its
entirety. The respondents further contend that
the claimant’s medical treatment is
unreasonable, unrelated, and unnecessary in
the event the claimant is found or determined
to have sustained a compensable injury.
Respondents also contend the claimant is not
entitled to TTD as alleged nor is his attorney
entitled to an attorney’s fee.”

 DISCUSSION

The central issue in this case is whether the claimant

sustained “compensable” injuries to his neck and back in a specific

employment-related incident on March 1, 2008.  The burden rests

upon the claimant to prove these alleged compensable injuries.

In order to meet this burden, the claimant must first satisfy

the provisions of Ark. Code Ann. §11-9-102(4)(D).  This subsection

requires the claimant to prove by medical evidence the actual

existence of the physical injuries or damage to his neck and back,

which he alleges to be compensable. He must further prove that the

actual existence of these physical injuries or damage is supported

by “objective findings”, as that term is defined by Ark. Code Ann.

§11-9-102(16)(A)(i).  In order to represent “objective findings”
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there must be an independent observation of physical abnormalities

that are beyond the claimant’s voluntary control.

In the present case, the medical evidence amply demonstrates

the presence of physical injuries or damage to various levels of

the claimant’s cervical and lumbar spines.  The actual existence of

this physical injury or damage is supported by objective findings,

in the form of the various abnormalities noted on repeated

radiographic studies (plain x-rays, MRIs, an enhanced CT scan, and

a myelogram).  Thus, the claimant has satisfied the statutory

requirements of Ark. Code Ann. §11-9-102(4)(D) for a compensable

injury to his neck and back.  

The claimant must next prove that the medically established

and objectively documented physical injuries or damage to his

cervical and lumbar spines satisfy the definitional requirements

for a “compensable” injury, which are contained in Ark. Code Ann.

§11-9-102(4)(A)(i).  These definitional requirements are:

(1) The physical injury or damage must arise

out of and occur in the course of the

employment.

(2) The physical injury or damage must be

caused by a specific incident.

(3) The physical injury or damage must be

identifiable by time and place of

occurrence.
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(4) The physical injury or damage must cause

internal or external physical harm to the

claimant’s body.

(5) The physical injury or damage must

reasonably require medical services or

result in disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove the existence of a causal

relationship between his difficulties with his neck and back and a

specific employment-related incident.  However, he need not prove

the existence of this causal relationship to an absolute certainty.

It is only necessary that he prove that the existence of this

causal relationship is likely or probable. Further, he need not

prove that the specific employment-related incident was the sole or

even the major cause of his neck and back difficulties.  He need

only prove that the specific employment-related incident played a

causal role in these difficulties. This causal role can be in the

form of an aggravation of a pre-existing condition. 

The claimant’s own testimony is the only direct evidence that

he has presented to prove the occurrence of a specific employment-

related incident, on March 1, 2008.  The claimant testified that,

while coming down a ladder, he “missed a step” and fell. He stated

that he landed “flat” on the concrete floor on his right side.  It

was his testimony that following this fall he lay on the floor for

approximately 30 minutes.  The claimant also testified that Carol

Bradshaw, another employee, witnessed the fall. He further
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testified that she immediately called in and reported the incident.

It was also his testimony that Kathy Hobbs, the assistant manager,

and his immediate supervisor, and Jeanette Perryman, the store

manager, also arrived at the scene while he was still laying on the

floor. However, the claimant called none of these individuals to

corroborate his testimony.  

Clearly, the incident described by the claimant could have

reasonably resulted in a physical injury to his neck and/or back.

However, the mere possibility of the existence of such a causal

relationship is not sufficient to satisfy Ark. Code Ann. §11-9-

102(4)(A)(i).

 In the present case, the evidence unquestionably reveals that

the claimant has had significant difficulties with both his neck

and back with radicular difficulties into both of his upper and

lower extremities for a considerable period of time prior to March

1, 2008. Contrary to the claimant’s testimony, the prior medical

records reveal a striking similarity between the claimant’s prior

symptoms and complaints with his neck and back and those that he

voiced after March 1, 2008. It also appears from the medical

evidence that these prior episodes of back difficulties appeared

without any specific injury or precipitating event.

The mere fact that the claimant had extensive pre-existing

defects or damage to his cervical and lumbar spines does not, in

and of itself, prevent a finding of a subsequent compensable injury

to these portions of his body.  However, the existence of such

extensive pre-existing effects or damage may constitute evidence of



F903034-Parker -7-

an alternative reasonable cause of the claimant’s current neck and

back difficulties. In light of the evidence presented, it is also

reasonably possible that the claimant’s difficulties with his neck

and back, after March 1, 20008, were merely a recurrence or natural

progression of his pre-existing neck and back conditions.

 Finally, it is also reasonably possible that some subsequent

traumatic event or activity may have been the cause of the

claimant’s current neck and back complaints.  With the claimant’s

obvious extensive pre-existing defects, involving both his cervical

and lumbar spines, even relatively minor trauma or insignificant

physical activity could have caused these pre-existing defects to

become symptomatic.

Again, the claimant’s own testimony is the only direct

evidence presented to prove that the specific employment-related

incident on March 1, 2008, was the more likely or probable cause of

his subsequent neck and back difficulties. In this regard, the

claimant testified that his neck and back complaints, after March

1, 2008, were “different” from the complaints that he had

experienced with these portions of his body prior to the fall. He

describes this difference as his neck and back complaints, after

March 1, 2008, being more severe and not improved with chiropractic

treatment, as they had on prior occasions. He also described his

previous low back complaints as having been only at the sides of

his back, over his kidneys and his current complaints as being in

the middle of his low back. 
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However, the claimant conceded in his testimony that

immediately following the employment-related fall, on March 1,

2008, he experienced no difficulties with is neck, low back, or any

of his extremities. He also admitted that he had expressly declined

an offer by the respondent to provide him with a medical evaluation

or treatment.

The claimant testified that some time after the March 1, 2008

fall, he began experiencing “soreness” and a “tightness” in his low

back and neck that increased when he was required to lift, push, or

pull anything.  However, the record indicates that the claimant

completed his shift, on March 1, 2008. He continued to perform his

regular employment duties for the respondent through March 19,

2008. During this period, the claimant sought no medical treatment

for any difficulties with his neck or back during this period.

There is also no evidence that he made any complaints of

difficulties with these portions of his body to the respondent.

The claimant testified that, when he awoke, on the morning of

March 20, 2008, he could not feel his legs.  He further stated

that, on that same date, he called into the respondent’s office and

advised that he would not be in to work that day.  However, the

claimant did not indicate that he informed the respondent that his

absence was due to his previous fall, nor does it appear that he

requested the respondent to provide him with medical services.

On March 20, 2008, the claimant consulted, on his own,  Dr.

Elliot Hays.  Dr. Hays is a chiropractor and had been the

claimant’s primary treating physician for his previous neck and low
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back difficulties, since December of 2006.  The records of Dr. Hays

show that the claimant had last received medical services from him

on July 6, 2007. 

The records of Dr. Hays show that, on March 20, 2008, the

claimant completed a patient questionnaire.  In this questionnaire,

the claimant gave as his reason for consulting Dr. Hays “extreme

lower back pain”. The claimant further indicated that these

symptoms first appeared on December 23, 2006 and had progressively

worsened.  This questionnaire expressly inquired if the complaints

were due to an accident, including a work-related accident.

However, the claimant made no response in regard to this inquiry.

The pain diagram, which was completed by the claimant, showed pain

starting in the middle portion of his low back and radiating around

toward each side.  

The history taken from the claimant by Dr. Hays, on March 20,

2008, and recorded a date of onset of the claimant’s symptoms as

less than one week prior to March 20, 2008.  Dr. Hays further noted

that the claimant described his complaints as low back pain with

radiation into both lower extremities.  Dr. Hays also noted that

the claimant gave the cause of his injury or illness as “insidious”

and did not indicate that his complaints were in any way related to

his work. Dr. Hays further stated that the claimant’s difficulties

were merely a “new episode of pre-existing problem”.

 At that time, Dr. Hays placed the claimant on medical leave

until April 10, 2008.  In this medical leave form, Dr. Hays

expressly stated that the claimant’s disability was not related to
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“workers’ comp”. The claimant continued under the care of Dr. Hays

through March 27, 2008.

The claimant then consulted Dr. Jeffrey Hamby, a general

practitioner.  The claimant’s first visit with Dr. Hamby occurred

on April 7, 2008. Although the claimant testified that Dr. Hays had

referred him to Dr. Hamby, the initial records of Dr. Hamby do not

support this testimony. These reports indicate that the claimant

was seen by Dr. Hamby in order to establish a PCP (primary care

physician), under the claimant’s group insurance.  On this initial

visit, Dr. Hamby recorded the claimant’s history of his current

complaints, as follows:

“Back pain and neck pain-having numbness in both
arms. About 5 years ago a neurosurgeon wanted to
operate on his neck but he said no. He now has
lumbar neuralgia ? L3-L4 herniated ?? He has
developed a neuropathy in both legs, now with
numbness and tingling to bilateral lower
extremities. It is much worse in the a.m. It is
sudden and brings him to his knees. He has seen Dr.
Hays for 2 weeks. He has not had any preventive
medication. He has a burning.”

No mention was made in this initial report of the claimant’s

difficulties in any way being related to any specific incident,

particularly an employment-related fall on March 1, 2008. Dr. Hamby

ordered MRI studies of the claimant’s cervical and lumbar spines.

     Following this testing, Dr. Hamby  saw the claimant on April

9, 2008. His report of that date indicated that the claimant was

willing to see a neurosurgeon for an evaluation, but wanted to

first try a diet and exercise for two months.  Again, no mention

was made in this clinic note of any specific causal or
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precipitating event preceding the claimant’s difficulties,

specifically an employment-related fall on March 1, 2008.  

The claimant was then seen by Dr. Cyril Raben, an orthopaedic

surgeon, on April 11, 2008.  What purports to be a copy of Dr.

Raben’s “medical notes” for this date, contains a rather curious

history of the claimant’s neck, back, and extremity difficulties.

This note stated:

“Neil had been dealing with this (neck, back,
and lower extremity difficulties) for a least
a couple of years and can think of no
precipitating event. As long as four or five
years ago he recalls a neurosurgeon working
this up and offering him operative
decompression of his problems.  He was not
interested in this at this time.

  
While his neck and arm pain seem to be worse
at the present moment, the low back pain, when
it occurs, is debilitating. He also had some
questions about possible inheritable family
neurologic disease. These changes have
occurred since a recent fall from a ladder
that he had sustained at work.” (Emphasis
mine)

At the end of this report, there is a notation that this

report was initially authored and signed by Dr. Raben on April 11,

2008. However, further notations show that this report was revised

or amended by Dr. Raben on three subsequent dates, April 14, 2008,

August 7, 2008, and February 12, 2009.

In his testimony, the claimant denied telling Dr. Raben that

he could not think of any precipitating event for his neck and back

difficulties. Instead, he testified that he told Dr. Raben, at the

time of his initial visit on April 11, 2008, about the fall at work
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and its relationship to his neck and back difficulties, but that

Dr. Raben inadvertently omitted this information from his original

report of April 11, 2008.  

The claimant further testified that, in February  of 2009, he

contacted Dr. Raben and advised him that two attorneys had declined

to represent him, based upon the fact that none of the claimant’s

physicians, including Dr. Raben, had initially recorded a history

that the onset of the current episode of neck and back difficulties

occurred within a reasonable period of time following the

employment-related incident fall of March 1, 2008. 

 The claimant testified, that when he advised Dr. Raben of

this discrepancy, and reminded him that he had previously advised

him of the fall from the ladder, Dr. Raben allegedly recalled

receiving this history and went back and amended his initial

medical note to mention the work-related fall.

To some extent, this portion of the claimant’s testimony

coincides with a clinic note of Dr. Raben, dated February 12, 2009.

In this report, Dr. Raben stated:  

“He (the claimant) is doing very well with
that but unfortunately there were some
mistakes made in this records that need
clarification.  When he first came to me he
had mentioned that he had been having a
problem with his cervical spine and lumbar
spine on that had necessitated visits with the
neurosurgeon who had seen enough damage that
he had offered him a surgical solution. Then
he was not having enough problem at that point
that he felt that he felt that he needed
surgery and in fact continued working and had
a fall from a ladder that necessitated, again,
re-evaluation. At that point we saw him,
worked him up, and were able to assist his
pain with surgery. We will make an addendum
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and corrections to the notes to reflect the
accurate history.”

Thus, it would appear that on February 12, 2009, Dr. Raben

added the last sentence to the history in his initial note of April

11, 2008.

The claimant testified that he had also initially informed Dr.

Hays and Dr. Hamby of the employment-related fall.  Just as he had

done with Dr. Raben, the claimant also approached both of these

doctors, in an attempt to get them to modify their prior records.

However, these physicians apparently did not “recall” the claimant

giving them such a history and refused to change their records.

In his subsequent testimony, the claimant contradicts his

initial testimony that he promptly advised Dr. Hays, Dr. Hamby, and

Dr. Parker that his neck and back difficulties were caused or

precipitated by his employment-related fall on March 1, 2008. In

this subsequent testimony, the claimant stated that he had no idea

that his neck and back difficulties were, in any way, related to or

precipitated by his fall from the ladder on March 1, 2008, until

after Dr. Raben performed the lumbar discogram on September 16,

2008. The claimant stated, that following this test, Dr. Raben

informed him that his back difficulties were not due to any

degenerative or pre-existing defects and must be the result of some

recent accident or trauma. He testified that, at that point, he

realized that his complaints must have been caused by his fall and

told Dr. Raben about the ladder incident.

To a certain extent, this testimony by the claimant coincides

with a letter authored by Dr. Raben to the claims manager for the
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claimant’s group disability insurance, dated September 19, 2008.

The claimant’s benefits under his group disability insurance policy

had apparently been recently terminated by the group carrier on the

basis that the claimant’s debilitating difficulties were due to a

condition that pre-existed his employment with the respondent.  In

this letter, Dr. Raben wrote:

“My history would indicate that Mr. Parker had
a new onset injury while working for Wal Mart
that resulted in surgery of his cervical spine
and will soon result in surgery for his lumbar
spine. The diagnosis of surgical complaints
would include marked exacerbation of a
previously existing condition, no previous MRI
scan had at that time been obtained at which
to more accurately narrow his diagnostic
studies and reason for complaint.  He would
have basis, though in fact that he had both
acute and chronic conditions with this and
that is he had marked exacerbation of a
previously existing condition with new onset
findings related to disc herniations. The
injury to his lumbar spine, however, had
nothing to do with the L3-4 segment, he will
be having surgery of the disc herniation and
disc derangement of the L5-S1 interspace which
had previously heretofore been undiagnosed.  

Aside from the medical facts, history would
also indicate that he fell from a height off a
ladder sustaining injuries to his neck and
lumbar spine. This fall was significant enough
that it brought the attention of co-workers
who immediately stopped their activities to
assist this man in his time of distress; it
left a big impression on them.

Within a reasonable degree of medical
certainty, the cervical injury had caused at
least a marked exacerbation of a previously
existing condition. The lumbar injury, again
within a reasonable degree of medical
certainty, had caused the onset of a new
previously non existent condition; he had
never been treated for a lumbar L5 to S1 disc
herniation and disc derangement before. He
will be progressing to a fusion for this
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condition which will require him to be off
work and unemployable for at least a year as
he heals.”

This letter, rather than the April 11, 2008 clinic note of Dr.

Raben, would appear to be the first actual mention in the medical

records of the claimant’s employment-related fall on March 1, 2008

and any potential causal relationship between this fall and the

difficulties that the claimant was experiencing with his neck and

low back.  A review of the medical reports, authored between April

11, 2008 and September 19, 2008, to reflect that the claimant

continued to attribute his ongoing difficulties with his neck and

low back to a recurrence or continuation of his pre-existing

complaints.

In his initial physical therapy evaluation of April 16,2008,

the claimant reported that his neck and back symptoms had been

present for four or five and possibly six years.  No mention was

made of the employment-related incident on March 1, 2008, or that

this incident played any causal or precipitating role in the

claimant’s current episode of neck and back difficulties.  This

remained the case for all of the claimant’s subsequent physical

therapy records.

The medical evidence shows that the subsequent records of Dr.

Hamby also failed to mention the March 1, 2008 fall or any causal

or precipitating role it may have played in the claimant’s ongoing

neck and back difficulties.  

On May 1, 2008, the claimant was seen by Dr. Miles Johnson, a

neurologist, upon referral by Dr. Raben. The purpose of this
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referral was to determine if the claimant was experiencing any

radiculopathies in his upper or lower extremities. In his

consultation report, Dr. Johnson recorded the following history:

“Complains of a long history of low back and
neck pain, which occasionally radiates into
the bilateral upper and lower extremities.”

No mention was made of the March 1, 2008 fall or any recent

specific incident or event as playing a possible causal

relationship in the claimant’s neck and back complaints. Curiously,

the testing performed by Dr. Johnson failed to reveal any

neurological abnormalities in the claimant’s lower extremities and

revealed no neurological abnormalities indicative of a

radiculopathy in the claimant’s upper extremities. The only

abnormality noted was a bilateral median neuropathy of the

claimant’s upper extremities at the level of his wrists.  This

abnormality was consistent with the presence of bilateral carpal

tunnel syndrome.

On May 7, 2008, the claimant completed a new patient history

for Dr. John Harp, an orthopaedic surgeon to whom he had been

referred by Dr. Raben for evaluation of his bilateral carpal tunnel

syndrome.  In this questionnaire, the claimant indicated that he

had experienced the same difficulties with both of his upper

extremities for approximately six years and that these difficulties

were made worse by writing, typing, and doing anything repetitive.

However no mention was made of the March 1, 2008 fall or any

possible role that it played in regard to the claimant’s upper

extremity difficulties.
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On May 8, 2008, the claimant was seen by Waymon Floyd, a

physical therapist for Dr. Raben.  At that time, Mr. Floyd recorded

a history that the claimant had been experiencing neck, right

shoulder, and low back complaints that had been present for several

years with an “off an on intensity”.  Mr. Floyd specifically

recorded:

“Neil has been dealing with this for at least
a couple of years and can think of no
precipitating event”.

      On May 12, 2008, the claimant was seen by Dr. John Swicegood,

an anesthesiologist and chronic pain management specialist. Dr.

Swicegood saw the claimant upon referral from Dr. Raben. In his

initial report, Dr. Swicegood stated:

“This 40 year old male presents today with
complaints of pain back and neck. Associated
signs and symptoms include aching.  Symptoms
in the area occurred (possibly) as a result
of: accident, distant past.m Condition has
existed for an extended duration worsening in
the last several months.” (Emphasis mine)  

Again, no mention was made of the March 1, 2008 fall or any role

such an event may have played in causing or precipitating the

claimant’s current neck and back difficulties.

On May 27, 2008, the claimant was seen by Dr. James Deneke, a

rheumatologist.  The claimant had been referred to Dr. Deneke by

Dr. Hamby.  In a questionnaire that the claimant completed for Dr.

Deneke, the claimant described his symptoms as neck and lower back

pain, numbness and tingling and burning in his arms and legs, joint

pain and shaky hands.  The claimant further indicated that he had

been experiencing these symptoms for approximately six years.
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 In his initial clinic report of May 8, 2008, Dr. Deneke

recorded the following history taken from the claimant:

“I obtained a history of pericarditis, 10 to
12 years and an episode of pleurisy 9 to 11
years ago. 6 years ago he jumped off his
parents porch and felt something like an
electric shock in his legs. He had trouble
walking maybe 30 minutes. He states that since
then his legs burn and tingle at night. It has
been to the point where he has trouble
sleeping for the past 3 years.  He states that
he has constant throbbing in his neck and some
pain on motion.  His shoulders hurt at night
but he essentially notices it when he is
still. His elbows hurt more so on the left
than the right.  He has pain on motion of his
wrists. The proximal joints in his fingers
swell and are stiff. His ankles and feet hurt
at night. He has low back discomfort at times.
He describes 2 hours of morning stiffness
while denying rash, photosensitivity,
subcutaneous nodules, and iritis.  His fingers
turn purple in the cold.  He has frequent
dryness in his eyes.  He has had a dry mouth
for some 45 years. He uses Naproxen, may help
some. Taking 500 (mg.) four a day.”

Again, no mention was made of the fall on March 1, 2008 or any

change in the claimant’s symptomatology as a result thereof.

In a physical therapy report of May 27, 2008, the claimant was

noted to have been feeling better after his previous visit, but was

now experiencing an increase in his difficulties after “hurting”

his back while helping his family “work cattle” the previous

evening. Not only did this report note an increase in the magnitude

of the claimant’s subjective complaints, but it also recorded the

accompanying appearance of muscle spasms in the claimant’s low

back.
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In the history and physical that Dr. Raben completed for the

claimant’s cervical surgery, on July 31, 2008, Dr. Raben noted:

“This white male has had a longstanding
history of neck and arm pain refractory to
conservative care, including non steroidal
anti-inflammatory medications, epidural
steroid injections, aggressive physical
therapy.”

No mention was made in this history of the claimant’s fall on March

1, 2008, or any specific event that precipitated or changed the

claimant’s neck and upper extremity complaints.  

The record clearly establishes that the claimant initially

sought payment of the expenses he had incurred for evaluation and

treatment of his neck and back difficulties through his group

insurance policy with the respondent. Apparently, all of the

claimant’s initial medical expenses, including the surgery on his

cervical spine were paid under this policy of group insurance. The

claimant’s testimony reflects that he also applied for and received

short-term disability benefits under a group insurance policy

maintained through the respondent. He drew these group disability

benefits from March 20,2008 through some time in September of 2008.

These actions by the claimant would be inconsistent with an initial

onset or change in the claimant’s symptomatology with his neck and

back shortly after the fall on March 1, 2008.  These actions would

obviously be inconsistent with the belief that there was a causal

relationship between the fall and the claimant’s subsequent episode

of neck and back complaints.  Rather, this action would be more

consistent with the belief that these difficulties, on and after

March 20, 2008, were merely another episode of the same
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difficulties that the claimant had previously experienced with

these portions of his body on a number of occasions prior to the

March 1, 2008 fall. It should be noted that several of these prior

episodes of difficulties had occurred without any particular

traumatic precipitating incident or event, which would coincide

with the onset of the claimant’s difficulties on March 20, 2008. 

I would note that neither the claimant nor Dr. Raben initially

thought it necessary or even unusual that there was no recent

causal or precipitating event for the onset of the claimant’s neck

and back difficulties on March 20, 2008.  It was only after it

became apparently that, without such a recent event, no further

medical expenses or disability benefits would be forthcoming

(either under group insurance or workers’ compensation), that they

concluded that the fall on March 1, 2008, must have been such an

event. 

In summary, I find that the greater weight of the credible

evidence shows that there are various reasonable causes for the

claimant’s neck and back complaints, on and after March 20, 2008.

The greater weight of the evidence fails to show the existence of

a reasonably close temporal relationship between any employment-

related fall on March 1, 2008, or the initial onset of symptoms

that would be indicative of any injury to the claimant’s neck

and/or back. Thus, the claimant has failed to prove by the greater

weight of the evidence that his employment-related fall on March 1,

2008, was a likely or probable cause or precipitating factor of

neck and back difficulties on and after March 20, 2008.  Rather,
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the greater weight of the credible evidence shows that the most

likely or probable cause of the claimant’s neck and back

difficulties, on and after March 20, 2008, was merely a recurrence

or natural progression of his pre-existing defects and difficulties

with these portions of his body.  I find that the claimant has

failed to prove that his difficulties with his neck and back, on

and after March 20, 2008, represent “compensable injuries” as that

term is defined by Ark. Code Ann. §11-9-102(4)(A)(i).  His claim

for benefits attributable to these difficulties must be denied and

dismissed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On March 1, 2008, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3.  On March 1, 2008, the claimant earned wages

sufficient to entitle him to weekly

compensation benefits of $288.00 for total

disability and $216.00 for permanent partial

disability, should such benefits have been

appropriate.  

4. The claimant has failed to prove by the

greater weight of the credible evidence that

he sustained compensable injuries to his neck

and back on March 1, 2008. Specifically, he
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has failed to prove by the greater weight of

the credible evidence the likely or probable

existence of a causal relationship between any

specific employment-related incident on March

1,2008, and his subsequent difficulties with

his neck and back, on and after March 20,

2008.

5. The respondent has denied the occurrence of

any compensable injuries to the claimant’s

neck and back and have controverted this claim

in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                          
                                 MICHAEL L. ELLIG
                              ADMINISTRATIVE LAW JUDGE
                                         


